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PR EFAC E
On December 15, 1978, President  Car ter completed the work of 7 

years, and of  two of his predecessors, by announcing the establishment
< of full diplomat ic relations between the United S tates  and the People’s

Republic of China, to be effective Janua ry 1,1979.
As was clear at the time, the United  States undertook these steps 

with mixed emotions, for in order to recognize the People ’s Republic of
• China as the government of the  mainland, we had to sever formal ties 

with our longtime friend and ally, the Republic of China, on Taiwan.
The following hearings  were conducted by the Subcommittee on 

Asian and Pacific Affairs in February to supplement and paralle l 
those held simultaneously by the Committee on Foreign Affairs. Both 
sets of hearings  detailed the concerns dominat ing the many issues 
surrounding normaliza tion, which the Congress was being asked to 
rati fy, in effect, through the vehicle of the Taiwan Relations Act.1

CONGRESSIONAL CONCERNS

Thus, while the  many strategic issues inherent in the tria ngu lar  re
lationship between the United  States, the Soviet Union, and the Peo
ple’s Republic of  China were discussed in detail in the following hear
ings, as well as in the committee hearings, and in the Congress as a 
whole, the central debate was over two areas relating  to Taiwan in the 
administration’s proposed legislation. These were, first, concern over 
the security question in the wake of notification of the ending, of the 
Mutual Defense T reaty  between Washing ton and Taipei, and second, 
how the future economic and social well-being of the people on Taiwan 
would be promoted under the new, unofficial relationship.

All witnesses agreed tha t as a general proposition, normalizat ion 
between the United States  and the People’s Republic of China was a 
positive step, a logical, inevitable one, which, if proper ly carried out, 
could serve to enhance our long-term interests in the world, inc luding 
the prospects for peace and stabili ty in Asia.

ADMINISTRATION BILL SHORTCOMINGS

However, the nonadm inistra tion witnesses agreed that the original 
proposals outlined by the admin istrat ion failed to address the  security 
concern, or the needs of the people on Taiwan, or of th e private, com-

• mercial interests which were to form the bedrock of the new, unofficial 
United States-Taiwanese relationsh ip.

In the ear ly months of the normalization debate, prim ary focus was 
placed on finding an adequate, though unofficial, substitu te for the

• Mutual Defense Treaty . A recent lower court decision has cast pos
sible doubt on the immediate future of the Mutual Defense Trea ty,

-  which, technically, remains in effect unt il Jan uary 1 ,1980.2
1 See app. 5 for tex t of the  Taiwan legis lation adopted by the  Congress and signed into 

law by P residen t C arter on Apr. 10, 1979.
2 See app. 4 for complete tex t of the Mutual Defense Trea ty.
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Whatever the  outcome of this  legal situat ion, which involves serious 
constitu tional and parliam entary  issues, in Februa ry, a compromise 
was worked out by the House and Senate with the administration , 
along the lines of the legislation introduced by Senators Kennedy and 
Cranston, and in the House by myself, as chairman of th e Asian and 
Pacific Affairs Subcommittee.3 The details of this legislation are 
fully covered in the first of the following hearings, with statements 
from Senators Cranston and Kennedy, and in dialog between subcom
mittee members and administra tion witnesses.

BACKGROUND TO COMPROMISE

As a result of the normalizat ion agreement between the United 
States  and China, the U nited  Sta tes met Peking ’s longstanding “three 
conditions,” the “derecognition” of Taipei, the termination of the 
Mutual Defense Treaty, and the withdrawal of U.S. forces from T ai
wan. In return, the United States retained the righ t to continue to sell 
Taiwan  defensive arms and to carry  out the full range of nonofficial 
relations. In particular, the United  States was assured by Chinese 
officials including Deng Xiaoping tha t it could follow the so-called 
Japanese Formula for continued economic and social relations with 
Taiwan.

These public assurances dovetailed with those enunciated privately 
when the subcommittee vis ited Peking in July 1978.4 At tha t time, 
Vice Premier Deng indicated tha t China was prepared to do what it  
could to foster peaceful conditions of settlement between Peking and 
Taipei. However, the Vice Premier then, and in his subsequent journey 
to Washington this J anu ary , repeatedly refused to rule out the use of 
force, if ultimately necessary, to reunite Taiwan and the mainland.

While there was thus some give and take between Washington and 
Peking, in which the subcommittee played some part,  problems im
mediately arose following the Pres ident’s announcement due to China’s 
refusal to rule  out the use of force against Taiwan. This, coupled with 
the agreement by the adminis tration  to terminate the Mutual Defense 
Treaty, made Congress aware of  the need to  reassure the private  and 
business communities—in addition  to the people on Taiwan—that  the 
Taiwan  legislation would help safeguard the island’s security with
out the “umbrella” of security implied by the defense treaty .

An additional problem—one wholly unnecessary, in my view—was 
the issue of prio r consultation, during the final stages of  the negotia
tions. This  issue has been fully aired, and there is no need to 
repeat the many points  raised during the debate, and in the following 
hearings .5 For the future , however, the concern remains that  Pres i
dents will continue to present the Congress with foreign policy “ faits 
accompli,” in which we have a choice of either appea ring to obstruct 
or serving as a rubber stamp.

3 S ee pap er  by Jo n a th an  B. Ed dlso n,  Ge orge town U ni ve rs ity La w Ce nter , “Th e Sep ar at io n 
of Po wer s an d th e  T er m in at io n  of T re a ti es”  (p.  35 of th e hea ri ngs) , st a te m en t by Hon. 
B arr y  M. Gol dw at er . U.S . Sen at or from  Arizo na  “ Ana ly si s of P re si den ti al  T re a ty  “ T er m in a
ti ons’ Arg ue d in S ta te  D ep ar tm en t M em oran du m ” (p.  12 2) .

4 “ A New Re al ism  : Fac tf in di ng  Miss ion  to  th e Pe op le ’s Re pu bli c of  Chi na  Aug . 3- 13 , 
19 78 ”, by  th e  Su bc om mitt ee  on Asia n an d Pac if ic  Af fai rs,  U.S . Gov er nm en t P ri n ti n g  Office, 
1978 .

5 See ap p.  2, le tt e r  to  P re si den t C art er fr om  Cha irm an  Cl em en t J . Za blo cki an d Ho n. 
L es te r L. Wolff, dat ed  Dec. 19, 1978 .
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COMPROMISE ACHIEVED

In any event, a fter several weeks of debate, during which both the 
House and Senate in effect ratified normalization by voting to reject 
amendments which would have contradicted the normalization agree
ment between Washington and Peking,  a compromise version of the 
Taiwan implementing legislation was achieved.

Key to the compromise was the Kennedy-Wolff legislation, which 
took the form of an additional section to help insure the maintenance 
of peace in the area, as well as Taiwan’s security. The House version, 
with more than  100 cosponsors, was incorporated into the Foreign 
Affairs Committee red raf t of the administration bill. Likewise, the 
Senate incorporated the Kennedy-Cranston resolution in to its legisla
tion, and the conference committee endorsed the agreement.

As the law now stands, while Taiwan  will no longer be protected 
by a formal trea ty (assuming termination as scheduled on Janua ry 1, 
1980) the President retains  the power under the War Powers Resolu
tion to take steps, w ith the consent of Congress, deemed necessary to 
protect U.S. interests  on Taiwan.

These interests are defined to include the continued peace and well 
being of the  people on Taiwan, and the President is directed to report  
to the Congress any threat  to these interests.

The legislation specifically covers the thr eat of boycott or blockade, 
in addition  to then-existing legislation governing our international 
relations. Fina lly, the Kennedy-Wolff and committee amendments 
noted t ha t a threat  to Taiwan’s security would constitute a thr eat  to 
the peace and security of the region.

While the admin istrat ion repeatedly  refused to endorse Kennedy- 
Wolff, maintain ing t hat  such guarantees were not needed, its witnesses 
agreed to work with us in achieving the compromise which was finally 
accepted by all parties.

ADMINISTRATION ASSURANCES

I make this point  because of the importance we attached  at tha t 
time to testimony by admin istrat ion witnesses on the nature of the 
various guarantees—both implic it and explicit—which they main
tained would still operate for Taiwan  in the wake of normalization 
with the People’s Republic of  China.

Of par ticu lar interest was testimony to the subcommittee by Assist
ant Secretary of S tate for Eas t Asia Richard Holbrooke, Deputy Sec
retary  of Defense Michael Armacost, and their  staffs, on the nature  
and capacities of the  U.S. defense commitment to Taiwan without  the 
Mutual Defense Treaty. Key sections of this testimony appear on 
pages 19-21, and 49-51, and should be noted by those concerned with 
how the admin istrat ion proposed to deal with questions o f Taiwan’s 
continued peace and prosperity in the event of future tensions.

The security questions tended to dominate both press and legisla
tive concern du ring the debates of Jan uar y and February. However, 
also of major interest  to the  Congress, and part icularly  to the business 
community, was the lack in the proposed administration bill of spe
cific safeguards for continued economic and social relations between 
the Taiwanese people and the American people.
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CO NT INUA TION  OF TREATIES AND AGR EEM ENT S

As testimony in the following hearings demonstrates, the business 
community particular ly wanted the United States to mainta in the 55 
or so trea ties and agreements between Washington and Taipei which 
would not immediately be affected by the normalization agreement. 
Many in the Congress and elsewhere shared this concern on the grounds 
tha t terminating or abrogating treaties and agreements beyond the 
defense pact could undermine the legal stabil ity of continued com
mercial intercourse between the United  States and the people on 
Taiwan.

While this would be a major concern of the Congress under normal 
circumstances, the fact tha t the new United States-Taiwanese rela
tionship w’as to be entirely unofficial made the question of the business 
and commercial continuity of paramount importance.

In response to this  concern, adm inistrat ion witnesses testified to the 
subcommittee th at with the exception of  the Mutual Defense Treaty, 
the President intended to keep in force the approximately 55 other 
treaties  and agreements in question.

Specifically, Secretary Holbrooke, on page 12, assured the subcom
mittee of the following:

We also could not agree to declaring our treatie s and agreements with Taiwan 
null and void. The President had determined tha t except for the ending of formal 
diplomatic relations and the Defense Treaty  re lationship, we would maintain the 
broad raKge of substantive ties with Taiwan in commerce and investment, in 
travel  and tourism, and in cultural interchange. These treaties and agreements 
were exceedingly important to tha t goal, because without them we could not 
continue, for example, cooperation in the peaceful uses of atomic energy; and 
the ending of the Treaty  of Friendship, Commerce and Navigation and the 
orderly marketing agreement would have a deleterious effect on our and Taiwan’s 
essential  business interests.

CONG RESS IONA L UNDERST ANDIN G

In short, the subcommittee, and the Congress as a whole, felt it was 
being assured tha t in return for accepting the President’s normal iza
tion agreement with Peking, as amended to meet security and economic 
considerations, we could count on maintenance of the grea t majority  
of the treaties and agreements precisely because they were needed to 
safeguard the interests of the American people and the people on 
Taiwan.

At this writing, and in the wake of Vice President  Mondale’s an
nouncement, while visiting China, th at an aviation agreement between 
Washington and Taipei will be abrogated, concern on many sides has 
arisen oyer Secretary Holbrooke’s testimony before the subcommittee, 
and simila r testimony by the administration in other forums. Since 
the Vice President ’s announcement, the administra tion has notified 
the Congress th at as the renewal dates become due on agreements and 
treaties,  new, private arrangem ents will have to be substituted—an 
apparen t reversal of the promises made during the testimony in 
February.

Thus, quite apa rt from the legal ramifications of the court decision 
on the Mutual Defense Treaty , serious questions may arise as to the 
basic agreement in principle between the Congress and the adminis
trat ion on the Taiwan implementing legislation.
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The subcommittee did not  in February and does not now oppose cre
ation of the American Inst itute on Taiwan, the private corporat ion 
set up to facilitate continuation of the nongovernmental, unofficial 
relations between the United  States  and the people on Taiwan. How
ever, in l ight of the Vice Preside nt’s announcement and the subsequent 
administration  notification regarding the new arrangem ents needed, 
the subcommittee is concerned tha t previous assurances by the admin 
istration to the Congress may be subject to revision.

Obviously, the  many issues of the triangu lar relationship between 
China, the  United States, and the Soviet Union, such issues as SALT 
and MFN, and concerns such as human rights , and the tensions be
tween Vietnam, China, and the Soviet Union, all form par t of the 
larger  picture which must be monitored by the subcommittee and the 
Congress.

The appendixes to the present hearings  include items designed to 
supplement the specific issues involved in the days between Decem
ber 15,1978, and April 10,1979, as they regard the legislative concerns 
of the Congress.

The views expressed in this preface are those of myself as chairman 
of the Subcommittee on Asian and Pacific Affairs, and do not neces
sarily reflect the  views of any other member of the subcommittee or of 
the Committee on Foreign Affairs.

Lester L. Wolff,
Ch airman, Su bcom mi tte e on As ian

and  P acif ic A  flairs.
Washin gto n, D.C ., November 1979.
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IMPLEMEN TATION OF TAIWAN RELATIONS ACT: 
ISSU ES AND CONCERNS

WED NE SD AY , FE BR UA RY  14, 197 9

H ou se  of  R ep re se nt at iv es ,
C om m it te e on  F or eig n A ffa ir s , 

S ub co mmit te e on  A si an  an d P acif ic  A ff a ir s ,
Washin gto n. D.C.

The subcommittee met a t 2 p.m. in room 2172, Rayburn House Office 
Building, Hon. Lester L. Wolff (chairman of the subcommittee) 
presiding.

Mr. W ol ff . The subcommittee will come to order.
Our witnesses today are Hon. Richard Holbrooke, Ass istant Secre

tary of State  for Eas t Asian and Pacific Affairs, and Michael Arma- 
cost, Deputy Assistant Secretary  of Defense for Eas t Asian and 
Pacific Affairs, and members of thei r staff, including Mr. Harvey 
Feldman, who are playing a prominent role in the normalization 
process.

The topic of today’s hearing is the administra tion’s China policy— 
how it  has been handled, what it is, and where we all go from here. 
In part icula r, we will seek testimony from our witnesses on two pieces 
of legislation, the administration’s own H.R. 1614, the so-called 
omnibus bill for continued relations between the United States and 
the people on Taiwan, and House Jo int  Resolution 167, introduced by 
myself with nearly  100 cosponsors, which would provide an explici t 
U.S. statement on the future security of Taiwan. As you know, th is 
measure has been introduced in the other body by Senators Cranston 
and Kennedy, with more than 30 cosponsors.

I had hoped tha t Senator Kennedy and Senator Cranston could 
appear  today to  discuss our legislation, but as the other body is not  in 
session this week, they were unable to attend. However, they have 
provided us with  statements for the record, which, w ithout objection, 
will be included at the outset of the print ed record.

Our hearings  will continue tomorrow at 1 p.m. with witnesses from 
private indus try, as well as from past administrations, such as 
Mr. Winston Lord, formerly of the policy p lanning staff, Hon. Walter  
McConaughy, former U.S. Ambassador to Taiwan, and Adm. Noel 
Gayler, former CINCPAC.  We have also been in contact with former 
Presidents Nixon and Ford , and former Secretary  of State Henry 
Kissinger, among other historica l figures, regarding their thoughts on 
the present s ituation.

SECRET AGREEM ENTS

One of the basic reasons for contacting these former members of the 
U.S. Government is to determine whether or not there have been any 
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prior  agreements or prio r understandings th at led up to normaliza tion 
but which we in the Congress are not yet aware of.

Today, and in the coming weeks, we will focus on four major  are as:
Fir st, as noted, we will need to know—and we ask this o f our wit

nesses as well today—just what prio r arrangements—or secret agree
ments, have been made over the years, which affected the normalization 
process announced by the Carter administ ration.

Part icularly, it has come to my attention tha t a secret arrangement 
in the  economic field exists, in addition to the apparent agreement not 
to sign new arms contracts with Taiwan this year, which has already 
come to light. The Foreign Affairs Committee last week voted to re
quire full  disclosure of any other agreements that have been made.

CONG RESS IONA L CONCERN S

Second, we are particular ly concerned over what can be defined as 
the “security issue” addressed by House J oin t Resolution 167, and by 
other measures in both bodies. T note th at over the weekend, President 
Carter made his s trongest statement to date on Taiwan’s security, and 
I hope today’s witnesses will discuss the details and impact of the 
President ’s remarks.

Third, we are also concerned tha t the so-called omnibus bill, H.R. 
1614, while full of good intentions, nonetheless lacks specificity; par
ticular ly, the charge has been made that it is too imprecise or too open 
ended to provide the people on Taiwan or the U.S. business community 
the legal guarantees they need to carry on our trad itional economic anil 
social relationships.

Regarding the omnibus bill, of course, there  are a host of questions, 
including the name of the pr ivate U.S. corporation we are being asked 
to approve, which I  know we will discuss in detail in the coming davs 
ahead.

Fina lly, the fou rth m ajor area we will examine might best be charac
terized as the future  or  the implications of our China policy as it has 
been articulated to date by the administra tion.

Such questions as the effect of normalization, and the remarks of 
Prseident Car ter and A ice Premier Pen g Xiaoping on the triangu lar 
relationship between China, the United States, and the Soviet Union, 
part icularly  come to mind. Despite claims to the contrary, the distinct 
impression has been made that we have indeed played the “China 
card” agains t the Soviet Union. The grave implications for world 
peace inherent in this need to be fully explored.

[The statements of Senators Kennedy and Cranston follo w:]
Statement of Hon. Edward M. Kennedy. U.S. Senator, State of 
Massachusetts, on J oint Resolution on Taiwan (S.J. Res. 31)

Mr. Chairman, I am pleased to submit this statement  in support of S.J. Res. 31, 
cosponsored by Senator Alan Cranston in the Senate and Rep. Lester Wolff in 
the House of Representatives, regarding the “peace, prosperity, and welfare of 
the people on Taiwan and the Pescadores.”

Twenty-eight Senators have now joined us in cosimnsoring this resolution, and 
I unders tand tha t an equally subs tantia l number of Congressmen have now joined 
Congressman Wolff in cosponsoring the same Resolution in the House of 
Representatives.

Mr. Chairman, I welcome the  broad base of support, ranging across the political 
spectrum, which is reflected in the cosponsorship of this Resolution. I believe
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this  dem onstrates understanding in the  Congress tha t, as we normalize  rela tions 
with the  People’s Republic of China,  we can and should provide for  the futur e 
peace and  well-being of Taiwan.

If  the  Congress ena cts both this Resolu tion and the  omnibus legis lation sub
mitted by the  President, I am confident th at  our ties with  the  i>eople on Taiw an 
will not  only remain unimpaired, but  will actual ly be enhanced in the months 
and years ahead .

Fir st,  our ties should  be unim paired because they should remain the same in 
substance even though they  change in form. The Admin istratio n’s legislatio n pro
vides for sub stantive con tinuity in “commercial , cu ltu ral  and  other rela tion s,” 
of unofficial ins tead of official terms . Our Jo in t Resolu tion provides for sub
stantive continu ity in the vital secu rity sphere , also on unofficial terms.

* Second, our ties  should actually  be enhanced because we have finally removed 
Taiw an as a diplomatic issue between China  and the United State s. No longer do 
the Chinese  feel duty-bound to object to official rela tion s based on our  past pre
tense th at  the governmen t of 17 million controls a nation of almo st one billion. 
In tur n, the  Chinese have  agreed  to continued unofficial ties  between  us and

* Taiwan—ties  which should  expand and strengthen  ju st  as Ja pa n’s did af te r it 
normalized relatio ns on the  same  basis  in 1972. It  is no accident th at  Japane se 
trade with  Taiwan as well as with  the  m ainland  h as quin tupled since normal iza
tion, from rough ly $1 billion each in 1971 to over $5 billion each in 1978.

We look forw ard , Mr. Chairman, to work ing with  you and the  Committee in 
inco rporating the are as covered by our  Resolution in the  legislative package to 
be subm itted  to both Houses of Congress. Indeed,  we favor developing a single 
package with both security and non-security  elements, which inco rporates  the 
Adm inis trat ion’s proposals as well as our  own. Whatev er the final shape of the 
package, we hope th at  it will reflect the  following  e lements which con stit ute  the 
core of our approac h :

Confirmation of our  cont inuing int ere st in the  peaceful resolution of the 
Taiw an issue;

Provision for  continuing defensive a rms  sale s to Taiw an ;
Consulta tion between  the  Exec utive  and Legislat ive Branches  on any dang er 

to the peace, p rosperity , and wel fare  of T ai w an ; and
Prov ision  for  meeting any such danger in accordance with our  Con stitu tional 

processes  and legislative requ irements , inclu ding the War Powers Act.
This  approac h is cons isten t with  the  agre ed term s of normaliza tion. Unlike 

other proposals, it  does not involve official relatio ns with  Taipei , which would 
con tradic t our  recognition of Peking as the  sole legal government of China. Nor 
does it  permit  un ila ter al action by the  Pres iden t, withou t necessary  Congres
sional par tici pat ion . Nor does it  commit our country to specific actions under 
hypothetical circumstances—a policy which successive Presidents and  Congresses 
have wisely refused to adopt.

Ins tead, we should  do no more nor less than our exis ting  secur ity commitments 
to allie s in Euro pe and Asia. Artic le V of our 1954 tre aty  with  Taiw an provides 
for the  United Sta tes  to “act  to meet the common d ange r in accordance with  its 
con stitutional processes.” It  does not provide for un ila teral Pre sident ial action, 
and  it  does not  commit  us to specific action s unde r hypo thet ical  circum stances. 
Similarly , our  Jo in t Resolu tion provides for Pre sident ial consultation with the 
Congress and confirms the  policy of the  United  States to act to meet any danger 
to Taiwan  “in accordance  with  its  cons titu tion al processes and procedures estab
lished by law.”

Wh at thi s approach  does accomplish  is Congressional reinforcement of the 
Pre sid ent’s welcome dec lara tion s on the  peaceful resolu tion of the  T aiwan issue 
by the Chinese themse lves. The capab iliti es and policies of both Taipei and Peking 
now con trib ute  to such a prospect.  So will a Congressional expression of con- 

a  fidence and  readiness  to  a ct in even the unlikely event  of a  danger to the peaceful
well-being of Taiw an.

Mr. Cha irman, Sen ator Goldw ater and  others  have argued th at  the  Pre sident  
lacked autho rity to give one year’s notice of termin atio n of our mutual defense  
tre aty  with Tai wan—in spit e of t ha t tre aty’s explicit provision for such termina-  

* tion und er its  Artic le X, which sta tes  th at  "E ith er Pa rty  may terminate it  one
year af te r notice has been given to the  other Pa rty .” I have  care fully examined 
the  con stitutio nal  and  his tori cal  basis  of these  objections,  and I am personally 
convinced th at  the  President  had  full  au tho rity  to tak e the  actio ns he did to 
normalize  r ela tion s with  Peking, including te rminat ion  of  the defense t rea ty with
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Taipei. I have set out the reasons for this conclusion in an artic le to appear in 
this month’s issue of the American Bar Association Journal.

While focusing on the exact terms of normalization for both Taiwan and the 
Chinese mainland, I believe tha t we should all bear in mind the broader context 
in which these terms have become possible. There are some who say t hat  normal i
zation was a reflection of American weakness. I say the  opposite. Normalization is 
a reflection of American strength : Our strength to recognize the real ity of nearly 
one billion people controlled not by Taipei but by Peking. Our strength to act with 
responsibility to the 17 million people on Taiwan, with whom we have enjoyed 
close ties for over three decades. Our strength to consolidate and strengthen 
relations with the creative, industrious and rapidly modernizing Chinese people, 
and thus to contribute to the peace and stability  not onlv of Asia but of the 
world.

It  is in that framework of confidence and strength tha t we can take the right 
steps to maintain  a full, unoflicial relationsh ip with the people of Taiwan—in an 
environment of enhanced security and peace for all of us.
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Statement op H on. Alan Cranston, U.S. Senator, State of California, on 
J oint Resolution Regarding Taiwan (H .J . Res. 167)

I am pleased to have the opportunity to submit 
this statement on the omnibus legislation concerning 
the future of United States relations with the people 
on Taiwan and the Pescadores.

The President’s decision to establish full diplo
matic relations with the People's Republic of China was 
a necessary decision -- a decision based on the simple 
recognition that the Peking government is the actual 
government of some 900 million Chinese. I support the 
President's realistic decision.

The United States and Taiwan have had a long and 
valued friendship. I fully support the continuation of 
the close educational, cultural, scientific and 
commercial ties between the people of the United States 
and the people of Taiwan. As the United States enters 
an era of official relations with the People's Republic 
of China, we must maintain and preserve our relations 
with Taiwan, but now through unofficial, but no less 
substantive means. Therefore, I am generally pleased
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with the legislation that the Administration has sub
mitted for the continuance of economic, cultural, 
scientific, educational, and commercial bonds with Taiwan.

However, I believe there is a significant element 
absent from the Administration proposal. Because of the 
importance of the overall security of Taiwan and the 
Pescadores, Senator Kennedy and I, along with 27 other 
Senators, introduced a joint resolution (S. J. Res. 31) 
which requires action by the President and Congress to 
maintain the peace, prosperity, and welfare of the people 
on Taiwan. Such action will be taken by the President 
and Congress in accordance with constitutional processes 
and procedures established by law in the event of any 
danger to the interests, concerns and espectations of 
the United States in the peace, prosperity, and welfare 
of Taiwan.

A similar joint resolution was concurrently intro
duced by Congressman Wolff in the House and is now before 
this committee (H. J. Res. 167).

The White House and the Congress appear to have a 
difference of opinion regarding the necessity of such a 
resolution. The White House (although perhaps not the 
State Department) believes the resolution is unnecessary -- 
presumably because it believes the agreement President
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Carter reached with the Chinese government adequately 
assures the security of Taiwan. I support the United 
States-China agreement and believe it is adequate for 
the security of Taiwan. But it is not so perceived by 
some members of Congress -- as evidenced by the "number 
of other Taiwan resolutions which have been introduced. 
Nor is it so perceived by much of the American public -- 
as evidenced by the polls. The corresponding resolution 
Senator Kennedy and I have introduced in the Senate and 
the resolution here considered are Intended to correct 
any misperception that recognition of the Peking govern
ment is automatically translated as abandonment of 
Taiwan. Resolutions spell out what the United States- 
China agreement implies, but leaves unsaid.

I am encouraged that Vice Premier Deng Xiaoping, 
during his recent visit to our nation’s capitol, 
reiterated the wish of his government that the issue of 
Taiwan's reunification be resolved peacefully. I do not 
think it serves anyone's interest to settle it by any 
other means. The Chinese are known for their patience, 
as the Chinese leader has stated. The Chinese are also 
proud. I believe it is more out of national pride and 
sovereignty that Peking will not rule out the use of 
force against Taiwan than because force is a viable

S2-3U3  0 - 7 9 - 2
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option. But since the People's Republic of China will 
not give an express pledge not to use force against 
Taiwan, the United States should refrain from closing 
its own options to respond -- in the unlikely event 
that force is used. Our resolution is designed “to main
tain security for the people on Taiwan and to retain the 
U. S. option of flexible response.

The United States has stated that it expects the 
issue of Taiwan's reunification with China will be 
accomplished peacefully. The resolution is not intended 
as a warning to Peking -- unless that be necessary -- 
but as an assurance to the people of the United States 
and the people of Taiwan who are concerned about the 
security of Taiwan. It is important, now, at the outset 
of a new relationship with China, that this concern be 
clearly expressed by Congress.

These resolutions clearly express the concern of 
Congress for the people of Taiwan, and provide assurances 
for the continued peace, prosperity, and welfare of the 
people on Taiwan and the Pescadores. These resolutions 
enjoy the broad bipartisan support of both the House and 
the Senate. In the Senate, the list of cosponsors now 
numbers 29 and includes Senators Baucus, Bayh, Bentsen, 
Biden, Bumpers, Durkin, Eagleton, Exon, Gravel, Hayakawa,
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Inouye, Johnston, Levin, McGovern, Metzenbaum, Nelson,
Pell, Pressler, Proxmire, Randolph, Ribicoff, Sasser, 
Stafford, Stennis, Stevenson, Tsongas, and Williams.
And I understand that in the House some 100 members are
cosponsors.

I think such a resolution is necessary and appro
priate. And I think the White House will accept such a 
joint resolution as law when passed by both the House 
and the Senate. I hope that you of this committee in 
your deliberations will concur and recommend the resolution 
favorably to the full House -- or incorporate its substance 
in whatever legislation you report concerning our future 
relations with Taiwan.

Thank you.
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Mr.  W olff. Before ask ing  Secre tary Holbrook e and Secre tar y 
Armacos t to prese nt th ei r opening  sta tem ent s, I  must make the  p oint  
which has  been mad e rep ea ted ly since the  Pr es id en t’s su rpris e an 
nou ncement of December 15—th at man y of  t he questions and mos t o f 
the  res erv ations which have been  expressed to da te cou ld have been 
avo ided if  the ad min ist ra tio n ha d conducted pr io r consu lta tions wi th  
the  ap pr op riat e com mit tees  an d subcommitt ees of  the  Congres s in a 
tim ely  fash ion .

CONSULTATION LACK

I  kn ow th at  co nsult ations have been h eld  on the  question of  no rm al i
zat ion  wi th  Ch ina  bu t I  am no t too aware  of  consu lta tions th at  were  
held on the disposit ion  of  ou r rel ati on sh ip wi th Ta iw an , hence the  
need fo r no t only to da y’s he ar ing,  b ut  o the rs th at wil l follow, and the  
ma ny  questions I am s ure we wil l dea l wi th in the  day s ahea d.

A t prec isely 3 o’clock, the commit tee will  recess fo r an i mpo rta nt  an
nounce ment from the St ate Dep ar tm en t th at  relate s to the work of  
th is  com mittee; it  relate s to a sit ua tio n rega rd ing the M IA  issue  in  
Vietn am .

I hope the  Se cre tar y and othe rs who are  here will  excuse us if  we 
break int o ou r normal he ar ings  fo r th is  im po rta nt  announcem ent.  
Th ere fore,  with  th at  in  mind , I  ask A ssist an t Se cre tar y H olbrooke------

Mr. Solarz. Befo re you ask  the  w itnesses to testi fy , could I  j us t a sk 
you wh eth er we have a da te  ye t f or  whe n o ur  recom menda tion s w ill be 
ma rked  up  in t he  sub com mit tee,  when the  ful l comm ittee  wi ll be m ar k
ing u p the leg islation  as we lf?

Mr.  W olff. Th e fu ll com mit tee  is supposed to mark  up  the om ni
bus bi ll begin nin g on Friday  o f t hi s week. How ever, t hat h as not been 
set finally because of  t he  ho lid ay  interv ening . However , the  lat es t in 
form ation I hav e is th at  the omnibus bi ll wil l be ma rke d up at  th a t 
time. We  are  no t ce rta in  ye t of  the  d ate  o f ou r marku p of  H .R. 1614.

Mr. Solarz. We ll, my impre ssio n is we are supposed to make  ou r 
reco mm end atio ns fo r the fu ll com mit tee before  t he  fu ll committ ee re 
po rts  a b ill  out.

Mr . W olff. T hat  is  co rrec t.
Mr . Solarz. I f  I  am no t mi staken , today is We dne sday, Frida y is 

2 days  fro m now. Are  we plan ning  to meet la te r tod ay  or  tom orrow 
to  m ark th is  u p ?

Mr. W olff. We are  plan ni ng  to  meet,  an d as I  hav e ind ica ted  to  
the subcom mit tee in ou r subcom mit tee organiz ati on  meetin g, we will  
meet nigh t and day if needed. Unfor tuna tely , the  ad mi nis tra tio n has  
giv en us a very sh or t leash upon  which to act.  I t  is wi thin those con
st ra in ts  of t ime  we have to  act .

Mr.  Solarz. Do you an tic ipa te the  ful l committ ee will  be pu t off, 
or  wi ll we h ave  t o do ou r wor k by tom orrow ?

Mr. W olff. I  can’t say un til  the end of  the  day . I  un de rst and the 
ch ai rm an  of the  fu ll com mit tee  is going to give  us some ind ica tio n as 
to  wh eth er  or  no t the  marku p will  be on Frida y mo rning.

Mr. Solarz. Y ou wil l, I  assume, r eserve the  r ig ht o f t he  subco mm it
tee to  con sider th is  before  it  g ets  t o the  fu ll com mitt ee?

Mr. W olff. T hat is m y intention.
Mr. Solarz. We sta nd  b ehind  you, Mr. Chairma n.
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Mr. Wolff. Than k you. I hope you will stand behind me on all 
measures like th at in the future.

Mr. Secretary, will you please proceed.

STATEMENT OF HON. RICHARD HOLBROOKE, ASSISTANT SECRE
TARY OF STATE FOR EAST ASIAN AND PACIFIC AFF AIRS

Mr. Holbrooke. Thank  you, Mr. Chairman. It  is a pleasure to ap
pear again before your subcommitee and to appea r for the first time 
before those members of your subcommittee who have joined it since 
the la st session.

I am very pleased to have this opportuni ty to appear before you to
day in support of H.R. 1614, to urge favorable consideration of t ha t 
bill by your committee and by the full House. Inasmuch as Deputy 
Secretary Christopher  has a lready testified at some length before the 
full committee as to the bill itself, I would like principally to discuss 
the overall context of normalization and the new strategic situation 
in Asia which it has created. I  would like to begin with a quotation tha t 
will, I  believe, set the scene as the Chinese saw it in the months im
mediately preceding December 15,1978:

Again and again, we heard the Chinese rightfully discuss their strengths, but 
frankly discuss their  weaknesses, and indicate thei r desire for constructive sug
gestions from the United States.

Again and again, we saw evidence tha t the new realism is leading the Chinese 
to be receptive to American expertise to help them overcome the lost decade of 
the Cultura l Revolution and the so-called “Gang of Four.”

This emerging realism is the most str iking  contra st between China today and 
tha t of two years ago and is, we feel, a most favorable impulse toward normaliza
tion of relations between our two governments. While the Chinese remain deter 
mined to pursue self-reliance, they appear  to be no longer adverse to making use 
of the best from other nations—a policy rooted in Chinese tradit ion and which 
continued through the 1950’s prior to the Sino-Soviet split.

In this respect, it is the delegation's opinion tha t the Chinese see their  rela
tionship with the United States as par t of an overall strateg ic and political 
recognition of realities, which they see as  an increasing pattern  of Soviet activity 
around the globe—from Angola to South Yemen, from Afghanistan to Ethiopia 
and Vietnam.

Hence the Chinese see an improved relationship with the United States as 
being in the common interest of both countries.

CODEL WO LFF

I think there can be no more accurate description of the impulse 
which moved the Chinese to reach agreement with  us last December on 
normalization than  this quotation which, I  am sure you all recognize, 
is from a statement made by Chairman Wolff precisely 6 months ear
lier, on July 15,1978.

Thus the Chinese had an interest  in reaching an early agreement on 
normalization, as did the Uni ted States.  We saw it not as an anti-Soviet 
measure, bu t as something clearly a m atter of  strategic importance to 
us to have normal, cooperative relations with the Government of an 
area as large as all of Europe  and with a population of between 950 
million and 1 billion people.

We knew too tha t we could not forever stand pat  on the basis of the  
Shanghai communique. As this subcommittee itself said in a report
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publi shed in December, the appeara nce of inactio n, sig ni fy ing no de
sire on ou r part  t o achieve fu ll sta te- to- sta te rel ations, ha d the  po ten
tial ity of ser iously da mag ing Un ite d State s-C hin a relations.

NEGOTIATIONS

Th e pro blem,  obviou sly, was th e problem  of Ta iwan. A s th e Peop le’s 
Republic of  Ch ina saw it,  we ha d conc luded a m ili ta ry  all iance wi th 
one pa rty to the Chinese c ivil  war. We  ma int ain ed  d ipl om atic rela tio ns  
wi th  it  as the legal Gover nm ent  of  all  China . An d we ha d sta tioned 
mili ta ry  forces on th at  ter ri to ry . In  t he ir  view, all  o f these th ings  and  
more ha d to cease. I  say  “and  mo re” because  the  Chin ese also ins isted 
th at  sale s of  def ens ive  arm s to Ta iw an  mu st end,  and th at all  the  
tre at ie s an d agree ments  which ha d been conc luded between the  U ni ted 
State s a nd  th e R epublic  of Ch ina  mus t be ab rog ated.

In  o ur  view, th is cou ld no t be an  acceptab le basi s f or  no rmalization. 
Fr om  the tim e he  took office, Pres iden t C ar te r in sis ted  th at  the  ter ms  of 
no rm aliza tio n must no t jeo pa rd ize  the prospe rit y or pea cef ul lives of 
the 17 mil lion peop le who live  on Ta iwan. We h ad  m ain tai ned no com
ba t forces on th at  isla nd since before  the  end of the  Vietn am  wa r and  
owned no bases  the re,  so th at was no t a problem.  Obviou sly,  in r eco gniz
ing the Pe op le’s Republic as the sole legal Gov ernment of  Ch ina we 
cou ld no lon ger accord th at recognit ion  t o the  compet ing  claims of  the 
Governm ent in Ta ipe i.

We  cou ld agree as we ll that  we would  not rem ain  in a  fo rm al mili ta ry  
all iance with  the  Government  on Ta iwan. But  we could no t agree to 
end  the  sale  of  ca refu lly  selec ted defens ive arm s, fo r the  three -linked  
re as on : T he  en din g of such sales w ould have  a dis ast rou s psychological 
effect on Taiwan ; we did  no t wish to see insta bi lit y created in th at 
reg ion;  and, fra nk ly , there is no othe r na tion which is wi lling  t o sell 
modern defens ive arm s in signif icant qu an tity t o Taiw an.

We  also could no t agree to de cla rin g our tre ati es  and  agreem ents 
wi th  T aiwa n null and  void. The P resid en t h ad  d ete rmine d th at  exc ept  
fo r the en ding  o f forma l dip lom ati c rel ations and the  De fense Tr ea ty  
rel at ions hip,  we would  main ta in  the  bro ad rang e of sub stantive  ties  
wi th Ta iw an  in commerce and inv estment,  in tra ve l and tou rism,  and 
in cu ltu ra l interc hange. These tre at ies and agreem ents were  exceed
ingly  im po rtan t to th at  goa l, because with ou t t hem  we c ould  not con
tinue , fo r example, coo peratio n in  the  p eace ful uses o f atomic  e ne rg y; 
and  the  endin g of  t he  Tr ea ty  of  Fr iend sh ip , Commerce, and Nav iga
tio n and the orderly  marke tin g agreem ents would have a deleterious 
effect on o ur  an d Ta iw an ’s essent ial busin ess inte res ts.

AGREEMENT

In  the  end.  as you know. Pe ki ng  agre ed to normalizat ion  even 
tho ujrh the  Un ite d State s wou ld con tinu e to supp ly defe nsive arm s 
to Ta iw an  and would not consent to abr ogate  tre ati es  and  agre ements.  
One  trea ty , the  mu tua l defe nse trea ty  would be t erminated  in acc ord 
ance wi th  the  1-year-not ice pro vis ion  of  art icle 10. The agreem ent  on 
sta tu s of  U.S . force s wou ld also end wi th the  trea ty , because its  pr o
visions  are  coterm inous wi th the  m utu al defense tre aty.
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The omnibus bill before you now is another essential element in 
mainta ining the broad range of practical relations with the people of 
Taiwan. 1 will not recapitulate the section-by-section analysis already 
provided by Deputy Secretary Christopher. But  I  do wish to empha
size tha t by the Presidentia l memorandum of December 30, 1978, in 
conjunction with this legislation we will preserve the essential invest
ment and commercial interests of our own and Taiwan’s businessmen.

In this connection, I can inform you tha t the authori ties in Taiwan 
have agreed in principle to establish in the next few days a counterpar t 
to AIT. It  will be a nongovernmental body and its officers, for the 
period of thei r service with the Council, will not be Government 
officials.

STRA TE GIC SIT U A TIO N

I would like to turn now to the overall strateg ic situation in Eas t 
Asia created as a result of normalization.  I  think the essential fact here 
is tha t for the first time in th is century, the United States has a coop
erative relationship with the two giants  of Asia: Jap an,  the thi rd 
economic power of the world, and China, the world’s most populous 
nation. The strateg ic significance of this is truly enormous, and the 
conclusion of the Philippine bases agreement in the same month as 
normalization, means tha t the U.S. position in Eas t Asia is today 
stronger than  at any time in the past two or three decades. In tha t 
vast area where almost hal f the world’s populat ion lives, the United 
States now has friendly and cooperative relations with all but the 
countries of Indochina and North Korea.

T A IW A N ’S SIT U A TIO N

I know tha t Deputy  Assistan t Secretary of Defense Armacost will 
testify in a few minutes as to Taiwan's security situation, but  I  would 
like to say a few words on this subject as well.

There are many w»y< m whi eh -neewr^y -^ nn --^ provided for." A ' 
treaty, or a milita ry alliance, is one of them. But in realistic terms, the 
security of Taiwan and its people has been maintained by a constel
lation of factors, and not ju st by one: z ^ \
] Firs t, by the Sino-Soviet rivalry, and the presence of about 44 Rns- ( 

j sdan divisions al(Hig_tIicAJiUjj-mile fron tier with China. The~?acf is, 
for many years China ’s most capable and modern units have been de
ployed along that same border to face the Russian buildup. Additional 
units have been recently moved from the Fukien coast opposite Taiwan 
o the border with Vietnam.

□y Second, bv the fact that the People’s Republic of China is not enp-— 
able in stric tly m ilitary terms of mount ing a successful invasion — 
th e lOO-mile-wide Ta iw an  S tr ai t Nor has Peking attempted to ac- 
(piire the amphibious capabilities tha t would allow it to contemplate 
such an invasion. Since 1949, the People’s Republic of China has con
ducted only one LST.

Third, by the economic vita lity of the people of Taiwan themselves.
a kin g that sniaTT worhTsIrade.
Four th, by' the military deterrent  forcesJTauvan itself maintains. 
Fif th,  and I believe most im portant of all, by a cooperative, in ter- 

dfcjSendent relationship between China on the one hand, and the  United
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State s, Ja pan , an d the indu st ria l democracies  on the oth er.  For ou r 
pa rt , we have mad e very plain  th at  we re ta in  im po rtan t int ere sts  in 
the Ta iw an  region . Good re lat ions  betw een the Uni ted State s an d 
Ch ina are  not  only in the  in ter es t o f the peop le of  T aiw an  themselves, 
I firm ly believe the y are  the  majo r factor  in  prom oting  the ir  se cur ity .

KEN NEDY-WOLFF  RESOLUTION

I t  is  in  t he  ligh t of these fac tors th at  I wou ld l ike to comm ent on the  
resolu tion offered by Ch air man  Wolf f, Se na tor  Kennedy, and others . 
Inasmu ch  as t hi s admin ist ra tio n sees no th re at  to  T aiwan ’s se curity  a t 
the  prese nt tim e or  fo r the  foreseeable fu ture , str ic tly  spe aking  we do 
no t con sider th at  the  resolu tion  is necessary . On the othe r ha nd , if  
yo ur  committ ee concluded th at  such a resolu tion  wou ld have a benef i
cial  psychological effect on the  people o f T aiw an, inc rea sin g th ei r c on
fidence  in the  fu ture , I  would  ce rta inly  be prep ared  to work closely 
wi th you in th e s ha ping  of  resolution languag e.

Fi na lly , I  w ould  like to sa y a few w ords abou t th e fu tur e. The  re po rt  
issued by y ou r com mit tee las t December was tit led “A New Reali sm ” 
and was based  on the ap prec iat ion  w hich you and  y our colleagues,  Mr. 
Ch air ma n, obt ained las t sum mer du rin g your  very signif icant con ver 
sations  wi th Peop le’s Republic of  Ch ina  lea ders in Pe king  as to  a 
pea cef ul set tleme nt by the pa rti es  themse lves.

As I  sta ted  earlier,  we share d yo ur  view and your  conclusions , and 
I  believe  the  terms  o f n orma liz ati on  themselves t es tif y to th at  realism. 
I  a lso believe t hat  n orma liz ati on  has gr ea tly  i ncreased the p oss ibi lities 
of  a p eacefu l set tlement over  tim e by the pa rti es  themselves.

ADMINISTRATION POSITION

Th e ad min ist ra tio n’s po sition is cl ear  and  s imple. The U ni ted State s 
will  not  propose any solu tion  or at tempt  t o act  as ar bi te r between the  
two  Chinese  partie s. Th e Uni ted St ates  wi ll not  imp ede  any solu tion  
to which the  pa rti es  can agree. But  t he  U ni ted State s wil l con tinu e to 
ins ist  th at any solu tion  m ust  be effected b y pea ceful, noncoercive means  
o n ly ..

I  w’ill be pleased to ans wer to the  bes t of  my ab ili ty  any  questions 
you or y our committee  may hav e, M r. Ch airma n.

I  a m accomp anied in addi tio n to Mr.  A rmaco st b y t he  D eputy  Le gal 
Ad vis er to  the  Secre tar y of  St ate,  Mr. Lee Ma rks , an d Mr. Ha rvey  
Fe ldma n,  who works v ery  closely wi th me in  affa irs  re ga rd ing T aiw an.

Mr.  W olff. T ha nk  you very much, Mr.  Se cre tar y, fo r a very com
prehen sive sta tem ent . I th in k we will  tak e the  sta tem en t from Mr. 
Arma cost and the n proc eed  to  quest ions .

STATEMENT OF MICHAEL H. ARMACOST, DEPUTY ASSISTANT SEC
RETA RY OF DEFENSE FOR EAST ASIAN, PACIFIC, AND INTER-
AMERICAN AFFAIRS

Mr. Armacost. Tha nk  you very much , Air. Ch air ma n.
I  am pleased to pa rti cipa te  in the  subcom mit tee’s heari ng s on the  

no rm ali za tio n of U.S . diplo ma tic  rel ations wi th the  P eople ’s R epu blic 
of  Ch ina  and the  sec uri ty of  Ta iwan. In  my sta tem ent, allow  me to
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address some of the questions which I  know are of concern to you and 
your committee.

Firs t, what benefits will the United States  obtain as a result of nor
malization? I will address only the security benefits. Others present 
can identi fy the political and economic benefits associated with 
normalization.

I would begin by noting two importan t, if self-evident, facts. Fir st, 
China is an emerging world power which will exercise increasing in
fluence on world events. Second, the People’s Republic of  China acts 
as a strategic counterweight to the U.S.S.R. As a result of the deep
ening Sino-Soviet rivalry, the U.S.S.R. has now deployed 20 to 25 
percent of its ground and tactical aviation forces along the Sino-Soviet 
border. These are important real ities; they are not a direct consequence 
of normalization. But  normalization of relations with China enables 
us to adapt our policies in ways th at take them into account. We did 
not, of course, precip itate the split between -Moscow and Peking, and 
we have no desire to see it  intensify. However, the point remains that  
we have benefited from the split. Specifically, China has, as a conse
quence, sought to improve its relations with the United  States  and 
with many of our Asian fr iends, while the Soviets now have to plan for 
what they view as a two-f ront security problem.

The accompanying change in China ’s o rientation does affect—and 
improve—our security  by relieving us of the requirement  we perceived 
in the past, of confronting  two major  adversaries on two different 
fronts. As a result, milit ary resources have been freed for other pu r
poses and we have gained grea ter global flexibility in our strateg ic 
planning. Moreover, Peking, in its desire for expanded ties with the 
United States, has acquired additional incentives fo r r estra int on the 
Taiwan issue and for the pursuit of moderate policies elsewhere. For 
example, the People’s Republic now suppor ts a strong NATO, en
dorses the preservation of the United States-Japanese defense rela 
tionship, applauds our presence in the Western Pacific, actively 
encourages the growing  cohesion of ASEA N, and shares our  stake in 
avoiding a renewal of the Korean war. These policies are beneficial 
to our security and the security of many of our allies.

PRC GOALS

To be sure, China’s foreign policy goals and actions do not fully 
coincide with American interests and policies. Nor can we expect 
the Chinese to forgo their own national interests in pursuit of im
proved Sino-American relations any more th an we are  will ing to sub
ordinate our interests to theirs. Wha t is significant, however, is the 
substantial parallelism of U nited States and Chinese interests which 
permits us to mainta in compatible approaches to many issues around 
the globe.

Completion of the normalization process serves to reduce the future 
possibility tha t we might slip back into a confrontation with the 
Chinese. It  also provides the  basis for a further  reduction of tensions 
in the region and lays the groundwork for a major expansion in Sino- 
American cooperation.

A second frequent ly asked question is: “Will normaliza tion and 
the withdrawal of U.S. military forces and ins tallations from Taiwan
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adversely affect our military capabilities  in East  Asia and the West
ern Pacific ?” In general, the answer is no.

As you are aware, our  military presence on Taiwan dates from the 
time when we faced what appeared to be a monolithic Communist 
threa t in Asia and were locked into bitter military confrontation with 
the PRC. Our presence on Taiwan—and our Mutual Defense Trea ty— 
were part of a larger  policy of milita ry containment of communism; 
our facilities and bases were part of a wider comprehensive regional 
base structure. Since then, the situation in Asia has changed dramati
cally and the rationale tha t led us to establish a mili tary  presence on 
Taiwan is no longer valid.

As a result of the changing situation in Asia, moreover, we have 
been reducing our milita ry presence on Taiwan for many years. F or 
example, at the time of the Shanghai Communique in 1972, we had 
9,500 milita ry personnel on Taiwan. We withdrew our last combat 
units in 1975. And when the normalization announcement was made 
on December 15, 1978, there were less than 700 U.S. military person
nel on the island.

THREATS  TO ST ABIL IT Y

There are, to be sure, residual dangers to peace and stabi lity in the 
region, not the least of these being the gradua lly increasing size of 
Soviet military forces in the area. While increases in Soviet efforts 
to project  power into the Pacific area are primarily  a reflection of 
their growing antagonism toward China, substan tial Soviet long- 
rance aviation and naval forces in Asia would pose a significant threa t 
to U.S. and allied interests in the Pacific, if  there were any major con
ventional conflict in the region. The point I wish to emphasize, how
ever, is tha t U.S. forces on Taiwan would not  be well positioned to 
counter such Soviet forces if the need arose; facilities and forces lo
cated elsewhere would be principally far the r to the north.

The other major threa t in Northeast Asia is, of course, North  
Korea. But the U.S. forces needed to assist in the defense of the Re
public of Korea are either already in South Korea or would be de
ployed directly to South Korea in the event of an attack. U.S. bases 
on Taiwan might be useful for logistic support and refueling pu r
poses, but they are certainly  not essential for the successful defense 
of South Korea.

While I am talk ing about logistics support, let me mention two ac
tions tha t we are taking to avoid adverse consequences that  the re
moval of U.S. forces and installat ions from Taiwan could have on 
our abili ty to support our forces in the area.

Fir st, those items of war reserve materiel (WRM) which are 
needed to support contingencies elsewhere in the region, will be with
drawn from Taiwan. We propose to tran sfer  the remainder  of our 
WRM stocks on the island to Taiwan. This, of course, will require 
congressional authoriza tion, and dra ft legislation to accomplish this 
task is being prepared for submission to Congress. If  approved, t rans
fer of th is portion of our WRM on Taiwan would occur in 1980.

Second, a civilian corporation on Taiwan—Air Asia—currently per
form contract  maintenance work on our F-4 aircr aft. Last year a 
decision was made to tr ans fer this maintenance work to  Korea, where 
most of  our F - l airc raft  are located. This transfer  will be completed
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by the end o f the year; until then, maintenance work will continue to 
bo done on Taiwan.

The thi rd  question we are asked is, will the withdrawal of U.S. 
forces from Taiwan and the termina tion of the Mutual Defense 
Treaty  increase the likelihood of a PRC attack  on Taiwan? Again 
the answer, I believe, is no. For a variety  of reasons, I believe PRC 
action against Taiwan is extremely unlikely for the foreseeable future.

TA IW AN’S DEFENSE

Mili tarily, China is not a t present capable of mounting a successful 
combined air  and sea invasion of Taiwan. Peking is now primarily 
concerned about the threa t from the U.S.S.R., which requires that it 
maintain large forces along its northern borders. China is also con
cerned about its border with Vietnam. Any serious PRC  effort to 
mount an invasion of Taiwan would require Peking to seriously 
weaken these border defenses. Moreover, the PRC lacks the necessary 
amphibious shipping, as Secretary  Holbrooke mentioned, to support 
such an invasion and could not obtain it before the mid-1980’s even 
if they  began a concentrated effort now.

Though Peking could use its air  and naval forces to degrade Tai 
wan’s defenses or perhaps blockade the island, such actions would 
pose proh ibitive costs and risks while offering l ittle  assurance of suc
cess. F or example, although China has a large number of combat a ir
cra ft, many are obsolescent fighters based on Soviet technology of the 
early  1950’s, which are limited both in range and payload. Few are 
equipped with air-to-air missiles, and pilot proficiency is well below 
Taiw an’s s tandards. For its par t, Taiwan possesses very impressive 
defense capabilities of its own. Nor, as the Presiden t has stated, can 
the PRC discount the possibility of a U.S. military response to a 
Chinese attack  on Taiwan.

Beyond these mil itary factors, a wide variety  of political constraints 
furth er diminish the likelihood of a People’s Republic of China attack 
on Taiwan. China has embarked o n m a s s iv e  effor t to  modernize its 
economy. Success in th is~e ffrn±-wi41 require the native cooperation of the— 
"United States, Japan, and the West in general. An a ttack on Ta iwan 
would jeopardize—indeed, very nrobablvToreclose-or terminate—suck

*

cooperation. Similar ly, the Chinese are concerned with Moscow’s grow- 
ing influencem Vietnam and elsewhere in East Asia. Tha t concern en
hances Pe king’s stake in cultivating  closer state-to-state relations with 
the ASE AN CQiintxjes, which remain extremely sens itivp  to Taiwan’s 
fate.~FTnally, Peking also must consider the possibility that  an at tack 
on Taiwan will evoke Japanese  anxieties and precip itate a major re
orien tation  of Japan’s security policies with anti-Chinese overtones.

ATTACK UNLI KEL Y

In short, we believe tha t a People’s Republic of China attack  on Tai
wan is high ly unlikely. Nonetheless, the administ ration has made clear 
to Pek ing’s leaders tha t we will retain  a concern for the well-being, 
prosperity, and security of the people on Taiwan.

A fur the r question we have confronted is, have adequate provisions 
been made within the framework of our normalization policy for the
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future security of the people of Taiwan?  The answer, I believe, is 
tha t they have.

First, the United States has public ly expressed its expectation—not 
its hope but expectation—that the Taiwan issue will be resolved peace
fully by the parties  direct ly concerned. This  position is clearly known 
to Peking, and People’s Republic of China leaders have agreed not to 
contradict it.

Second, in the recent normalization negotiations with the People’s 
Republic of China, we insisted that terminat ion of the Mutual Defense 
Treaty must be accomplished in accordance with its provisions, rather •
than abrogated as Peking proposed.

Third, despite the People’s Republic of China’s disagreement, we 
have indica ted that we intend to continue to provide T aiwan access to 
selected item s nf defensive arms, as welT as follow-on support for «-
weapon systems previously supplied.

V This latt er point is of special significance, since Ta iwan’s ability to 
maintain  modern self-defense forces is of central importance to its 
security. Over the years, the United  States has provided Taiwan the 

' bulk of its defensive equipment through foreign military sales and 
commercial channels. We will continue to extend such access.

All arms we have agreed to sell to Taiwan, and which are now in the 
pipeline—and these amount to more than $850 million—will be 
delivered.

We are completing processing formalities, to include the requisite 
notification of Congress, for the sale to Taiwan of those major items 
of military equipment approved late in 1978, including 48 additional 
F-5E  interceptors with improved weaponry such as precision guided 
munitions and Maverick missiles.

Beginning  in 1980, we will resume sales of selected defensive arms 
to Taiwan, taking  into account the situation in the Taiwan Straits.

Final ly, some have asked whether Sino-United States normaliza
tion might prompt Taiwan to exercise a Soviet or nuclear option?
Since adequate provisions have been made for Taiwan's future se
curity—as noted earlier—we believe the answer to this question is 
now.

We believe that it is extremely improbable that  Taiwan would turn 
to the U.S.S.R. as a result of normalization—especially since we will 
continue to sell them milita ry equipment and maintain  extensive cul
tural and commercial relations. Moreover, the probability of  a People’s 
Republic of  China attack on Taiwan is extremely low—we know tha t 
and Taiwan knows that—hence there is no need fo r Taiwan to seek a 
close rela tionship with some other protector like Moscow. T can think 
of no step more likely to  invite—rather  than  deter—People’s Republic 
of China milita ry pressures against Taiwan than a turn to Moscow.

«
TAIWAN OPTIONS

I need hardly add the potential  consequences of such a move for 
Taiwan’s economic situation given its dependence on access to the West »
for markets and investments. Taiwan’s leaders, including President 
Chiang Ching-kuo himself, obviously understand these considerations 
since they have repeatedly and publicly stated that  they have no in
tention of exploring the Soviet option. In short, I believe we can
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safely  dis cou nt the possibil ity  of  Sov iet m ili ta ry  bases  ap pe ar in g on 
Ta iw an  once we w ith draw  o ur  forces.

Simila rly , alt ho ug h Ta iw an  has the  scien tific sop his tic ati on , the  
tech nology , and the  mate ria ls nece ssary to fab ric ate  nucle ar  weapons, 
au tho rit ies  on Ta iw an  have assure d us th at  the y have no in tent ion of 
developing such weapons . M oreover, since 1972 inspect ions of T aiwan ’s 
nuc lea r pow er fac ili tie s have  been made th ro ug h a spec ial thr ee-way 
arr angeme nt between the  In te rn at io na l Ato mic  En ergy  Agency, T a i
wan, and the  Uni ted State s which is the  source of  most of  Ta iw an ’s 
nuclear ma ter ial . Th is arr an ge me nt  is not affec ted by the  term inat ion 
of d ipl om ati c rela tio ns  between t he  Un ite d State s and  Ta iwan . F in al ly , 
Ta iwan is well aware  of  Un ite d State s concerns and  int ere sts  in th is  
area, and un de rst an ds  th at  not only wou ld pro duction  of nucle ar 
weapons jeo pardize  its  con tinued  fue l supp ly from the  Uni ted State s, 
but wou ld also fo rce the Un ite d St ates  to reassess its  in tent  to c ont inue 
to sell d efensive a rm s to  Ta iwan.

Mr. Ch ai rm an , th at  completes my sta tem ent. I will  be ha pp y to 
answer  questio ns th at  yo ur  comm ittee  may  have.

Mr. W olff. Th an k you. We will  opera te under the  5-m inu te rul e 
here so th at  all coll eagues  w ill get  an op po rtu ni ty  to ask  questions.

I should like  to ask one question. As I un de rst an d it, when you men
tion ed Ta iw an  now, acc ord ing  to  the new phraseology,  or  dip lom ati c 
language , it ref ers to the  peop le of  T aiwan ; am I  cor rec t in th at ?

Mr. Armacost. Yes.
Mr. W olff. Dur in g the  course of  eve nts  here you have mentioned 

Ta iwan.  We have been con fused in th is  c omm ittee  as to wh at Ta iw an  
rea lly  is, so th at we, I th ink,  have to  lim it it now to the  question of 
people on Ta iwan . Get tin g back to  your  sta tem ent, Mr. Holbrooke,  
could  you tel l us since Mr.  Armacos t has made a sta tem ent th at  the 
Pres iden t is no t res tri cted  fro m ta ki ng  mili ta ry  act ion  if he decides 
th at  it is in the best  int ere sts  of ou r coun try , are  the re any re st ra in ts  
th at  you  see cu rre nt ly  to the  P resid en t taki ng  any  m ili ta ry  a ctio n t ha t 
he think s i s necessary ?

Mr. H olbrooke. Wh en you say “c ur re nt ly ” you mean at th is mo
men t or a ft er  the ------

Mr. W olff. A t th is  moment o r even  a ft er  the  M utu al Defense T re aty 
has  ceased to exi st ?

U .S . DEFE NSE  OPT IO NS

Mr. H olbrooke. I  th ink,  as the  Pr es iden t made cle ar in his press 
sta tem ents last  F rida y.  Mr. Ch air man , he wou ld act in accordance w ith  
the na tio na l in ter es t and in accordance wi th  the  prop er  congressio nal  
con sul tati ve req uir ement s.

Mr. W olff. There are no re st ra in ts  you know o f o ther  tha n the  w ar  
powers resolu tion, I  tak e it,  th at  wou ld act  upo n him  to re st ra in  h im 
from  any ac tiv ity  i n res po nd ing to a t hr ea t to t he sec uri ty of Ta iw an ?

Mr. H olbrooke. I  do no t believe th at  the  Pres iden t is un de r any 
restr aints othe r th an  those th at  e xis t in rega rd  to the  Pr es iden tia l au 
thor ity  on a g loba l basis  in rega rd  to t hat  area.

I would stre ss the high  importance th at  the Pres iden t and th is ad 
mini str ati on  at tach  to the que stio n of  peace  and  sta bi lit y in the  east 
Asian region.
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KENNEDY-WOLFF

Mr.  W olff . You have  seen the  resolu tion th at  about 100 Mem bers  
here  have offered ? I tak e it th at  you don’t feel th at  o ur  r eso lut ion  has 
gone fu rthe r th an  wha t pre sen tly  exis ts, wh at we pre sentl y have in 
ex ist ing  law,  even af te r th e tre aty has  been conc luded? Am I cor rec t ?

Mr. H olbrooke. A re you re fe rr in g to House Jo in t Resolution 167?
Mr.  W olff . Yes; I  am. I know you said we don’t need  it. By  the  

same token, I just wa nt to at tempt  to reinfo rce  some elem ents  o f wh at 
we are t ry in g to e stab lish .

Mr. H olbrooke. L et me make clear th at , as the  Pres iden t has said , 
we believe  th at  the  n eg ot ia tin g hi sto ry  make s an addit ion al resolu tion 
unn ecessary in the  str ic t sense. We believe th at  the  nego tia tio ns  and 
the  sit ua tio n between us and the  People's Rep ubl ic of China  are  such 
th at  the  pea cef ul set tlement of  the  Ta iw an  question has  in fact  been 
enhanced by no rmalization. However , i f t he Congres s does believe that  
fu rthe r rea ssu rance is necessa ry and if  the  Congress wishes to make 
its  own voice fe lt in th is mat ter, which is, of  course , the  prero ga tiv e 
of the  legislative  b ran ch,  which I do not rem otely question, the  adm in
is tra tio n wou ld not oppose a resolu tion along these lines. I do not see 
in Hou se Jo in t Res olu tion  167 an ythi ng  bas ica lly inconsis ten t with 
ou r agree me nt wi th the  Peop le’s R epu blic of China  on normalization.

Mr . W olff . There are a numb er of questions th at  T and  othe r mem 
bers of  th is com mit tee will  have. Because of  time cons tra int s we will  
not be able to ask all of the  ques tions. I  would like  to ask unanimous 
consent  tha t all members have t he  o pp or tuni ty  of  su bm itt ing q ues tion s 
in wri tin g to t he  ad minist ra tio n,  the Se creta ry  of  S tate,  an d the  S ecre
ta ry  of  Defense, f or  wr itt en  answers .

I f  there  is no ob ject ion t o th at , so moved.
Mr.  Se cre tar y, we do not find in th is  omn ibus  leg islation  any pr o

vision to  prote ct the  p°o ple on Taiw an  a ga ins t economic b oycotts  by the 
Peop le’s Republic  of  Ch ina  in vo lvi ng  ILS. companies.

How is th at  handle d w ith  th is  leg islation  ?
Mr.  H olbrooke. May I  ask the  de pu ty legal adv iser, Mr.  Ma rks , to 

addre ss th at  questio n?
Mr.  Marks. M r. Ch air ma n, firs t, we have no reason to believe th at  

the Pe op le’s Republic of  Ch ina  wou ld att em pt  such an act ion , bu t 
un de r both the  Pres iden tia l memo randum of December 30. 1978. an d 
the  omnibus leg islation, the  an tibovcott laws of  the  Un ite d State s 
wou ld c ont inue to  apply  in rega rd  to  Ta iwan.

“people on Taiw an” defined

Mr.  W olff . Cou ld you give  us a def ini tion  of  wh at you mean by 
peonle on T aiw an  ?

Mr.  M arks. Yes;  the  people  on T aiw an  as used in the  omnibus  legis 
lat ion  r efer s b oth  to the  g eogra phic loca tion  o f T aiw an , to  th e po pu la
tio n of  Ta iw an , an d to  the  au thor iti es  on Taiw an.

Mr.  W olff. The au thor iti es  by whose de ter mi na tio n?  In  oth er 
words,  cou ld a free  Ta iw an  organiza tio n become the  au thor iti es  on 
Ta iw an?

Mr. Marks. By  wh ate ver means and wh ate ver  ways the  Ta iwan 
au thor iti es  are chosen.
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Mr. Wolff. Well, suppose they themselves chose to become the 
authorities ?

Mr. Marks. I am not sure I understand your question.
Mr. Wolff. Who determines who the authorities on Taiwan are?
Mr. Marks. The people on Taiwan. That is, the same people, the 

same authorities  that existed before December 15.
Mr. Wolff. Does tha t mean that  there could be an election on 

Taiwan?
Mr. Holbrooke. Mr. Chairman, I  th ink you are re ferring to a situa-

* tion which we both understand is being very hypothetical  and I  would
prefer  not to address each possible contingency. For the purposes th at 
we are now dealing-----

Mr. Wolff. Mr. Secretary, with all due respect, we are faced with 
many hypothetica l situations as a result of the  omnibus legislation that 
is before us. What we are trying to do is to make that omnibus legisla
tion, which is very hypothetical  and very broad, fit in to some area  th at 
can be specific.

Taiwan’s status

Mr. Holbrooke. I think  we have been very clear on two different 
issues, which I  t hink  are important  to separate. By the people on Tai
wan, we refer to the 17 million people on the island, including the 
authorities who are in charge of the  affairs of that island, and we will 
deal with them through the instrumentalities which we have previ 
ously discussed.

In regard to the question of the status of Taiwan, we have recognized 
the Government in Peking as the sole Government of China and we 
have acknowledged the Chinese position tha t there is one China and 
Taiwan is a par t of it. That  position cannot change, Mr. Chairman. To 
question that position would be to bring  into question the very basis 
of the normalization arrangements between the United  States and the  
People’s Republic of China.

Mr. Wolff. We are not questioning normalization, what we are 
questioning now is which law prevails, what law prevails,  how do we 
act in the future? You have a broad, ambiguous designation, “the 
people of Taiwan.” We as a na tion, our business community, no one 
can deal with 17 million people. You say we can deal with the people 
on Taiwan and the authorities. Now how is tha t narrowed down?

Mr. H olbrooke. I quite accept your point but I want to stress tha t 
dealing with the people or the authorities on Taiwan, if you will, for 
purposes of unofficial, nongovernmental, people-to-people re lations in 
the field of trade, exchanges, travel, and so on, will continue throu gh 
the instrumentalitie s of the  system whose authority  and approva l we 
are seeking from you today.

•  The question of recognition has been clearly stated and will not 
change. We recognize Peking, and I do not think that anything t ha t 
might happen on the island of Taiwan  at some future day would 
change the basic decision tha t we have made to recognize Pe king  as

» the sole Government of China and to acknowledge the Chinese posi
tion that  there is but one China and Taiwan is a part  of it. So while 
I think you are addressing a question of great importance, both his
torically and prospectively in the future, I do want to stress tha t our 
position on this question of recognition would not change regardless
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of whatever contingencies or hypotheses are subsumed under your 
question.

Mr. Wolff. Mr. Secretary, I apprecia te all the  effort and work you 
have done to  bring about the normalization process, and I think you 
have done an outstanding job, there is no question of that, but I think 
that you must have had George Orwell on your staff, because it  seems 
to me we are doublespeaking in this situation. I think  this is one of 
the big problems we face in trying to narrow down the  very impor
tan t elements that  are involved.

My time has expired. *

CLARIFYING TA IW AN ’S STATUS

Mr. Holbrooke. Mr. Chairman, Mr. Guyer, may I jus t clarify the 
question of the status of Taiwan? Would that  be acceptable to you?

The situat ion is unique in regard to Taiwan. We have acknowledged 
the Chinese position that  Taiwan is part of China. Simultaneously, 
the joint  communique on the establishment of diplomatic relations 
with the People’s Republic of China s tates th at we will conduct com
mercial, cultural , and other relations with the people on Taiwan on 
an unofficial basis. There is no precedent for this par ticu lar situation 
in American international law nor do conventional internationa l law 
labels cover it. But we are satisfied it solves all our practical relation
ships. One thing  T think it also does, Mr. Chairman, it removes the 
question of recognition of any claim by the authori ties in Taipei now 
or in the future.

At this time those authorities  still maintain that  they are the gov
ernment of China. We no longer accept that claim, after having  ac
cepted it since 1949 until Jan uary 1 of  this year. Now, you have raised 
an im portant  hypothetical question as to the future , and T would state 
to you tha t the position T put forward would apply equally under 
those circumstances. T do not believe th at it is a question of  Orwellian 
doublespeak but rather an extremely sophisticated arrangement to al 
low the practical day-to-dav relationships with the people of Taiwan 
to continue regardless of what claims for authority are put forward 
by those authorities.

Mr. Wolff. My time has expired and we can’t engage in further 
colloquy for which you are very fortunate .

Mr. Holbrooke. This is the first time you have given me the last 
word. fLaughter.j

FINA L AGREEMENT

Mr. Guyer. I  appreciate the enormity of the subject matt er and the 
intimacy of our hearings. T am curious about a couple of things. No.
1, at what date was an agreement made between China and America « 
on this subject? Was tha t not made some 6 months ago?

Mr. Holbrooke. On normalization?
Mr. Guyer. Yes, sir.
Mr. Holbrooke. No,’ sir, the agreement was announced on Decern- • 

ber 15.
Mr. Guyer. T know when it was announced. When was the agree

ment made?
Mr. H olbrooke. As a person wdio partic ipated in every inch of the 

negotiations from their  inception to  the announcement, I can tell you
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categorically that  the decision to make tha t announcement and what it 
would contain was made no more than  36 hours preceding the 
announcement.

Mr. Guyer. My unders tanding is there was a mental agreement made 
some 6 months before the announcement ?

Mr. Holbrooke. That is not correct, Congressman.
Mr. Guyer. Well, at any rate—I can't do any mindreading, but  I 

have reason to believe tha t the groundwork and the understanding 
was all made even before our subcommittee went to China.

Mr. Holbrooke. That is not correct, Congressman.

no consultation

Mr. Guyer. I will t alk to you another time about t hat.  Let me say 
this. To the best of my understanding, the chairman of our full com
mittee, the chairman of this subcommittee, and the ranking members 
of the full committee—Mr. Zablocki, Mr. Wolff, and Mr. Broom
field—did not have any knowledge until what, 2 hours before the 
announcement, is tha t correct?

Mr. Wolff. Two to three hours.
Mr. Guyer. T his does not portend to me the kind of congressional- 

executivo companionship we were told, particularly when the  Presi
dent said during the campaign time there would be no secret deals 
made and it would be a working relationship between the Congress 
and the White House.

I don’t intend for you to defend tha t.
Let me go back to  just two th ings because time is running out. On 

page 4 you said that the P resid ent’s statement guaran teeing Taiwan’s 
so-called safety, security, and peace was made. Can you tell me at 
what point either in writing or verbally the Vice Premier  made that  
assurance? I  listened to  everything  he said while he was here, I could 
have missed something, T do not remember his saying at any time T ai
wan could enjoy safety, securitv, and peace, or they would not resort 
to other measures, if necessary. I would like to know in writing  at what 
point this was secured, your statement on page 4.

key to agreement

Mr. H olbrooke. Congressman Guyer, the entire dialog between the 
United States and the People’s Republic going back to 1955 has re
volved more around th is issue th an all the other issues combined. The 
President would not have made normalization o f relations a fact un
less he was convinced, on the basis of priva te and public statements, 
plus an assessment of  the situation, th at in fact he was enhancing the  
chances of peaceful settlement.

Mr. Guyer. We agree on the objective.
Mr. H olbrooke. The Chinese will not make, as Deng Xiaoping  

* made clear to you—I believe it was in this room 2 weeks ago—the
Chinese will not make an explicit formal statement  renouncing the 
use of force. We do not believe th is is necessary.

Mr. Guyer. H e was asked repeatedly in every meeting we at tended 
and not until he went back home did he say he would not rule out 
the use of force, if necessary. So th is is contradic tory to  that so-called 
feeling of warmth, security, safety, trade.

52-9 99 0 -  79  3
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Le t me move------
Mr. H olbrooke. Mr.  Guyer , may I ju st  comple te the  ans wer because 

I  would like the record  to reflec t cle arly wh at he did  say, in ad dit ion  
to what he d id  not say.

He  sta ted  publicly , before  your  colleagues , befo re the  Senate, and 
before  Congres smen visit ing Pekin g, th at  if  T aiw an  recogn ized PR C 
sov ere ign ty, “ the  social  system on Ta iwan will be decided by the peop le 
of  Ta iwan. Chang e mi gh t tak e 100 ye ars  or  1,000 years.  We wil l no t 
change  th e society by force.”

I  believe th at goes very  fa r in the  dir ection you have cited. In  ad 
dit ion , I  wou ld cite  the  most im po rta nt  s ingle fac t abou t th is  i ssue to 
my mind, which is t ha t as Deng X iaop ing made clear repeated ly du r
ing his  vis it to  t he  Sta tes , th at  China  ha s opted  for a major  p rogram  
of  mo der nization in volving essential access to A merica n, Western , and 
Japa ne se  technology,  and financ ing  and  i nvestment capit al.  By  choos
ing  m odern iza tion the y have in effect signaled th at  they are  no  lon ger  
intere sted in mak ing the  Ta iw an  issue an issue because------

Mr. Guyer. T agree, I th in k T g ot more  answer t ha n I  asked  for . A t 
any rate, I  have the  fee ling th at  Ch ina  was so despe rate in wa nt ing 
the th ing s th at  you have  outl ined th at  we could  have gotten  th at  w ith
out the price we pa id to get  it. T hat  is my per son al feel ing.

On page 6, you made  a sta tem ent—I  would like  t he  chair ma n, Mr. 
Wolff , to jus t listen. T would like fo r you to answer  this . On pag e 8 
the Secre tary said , the  ILS. pos ition in Eas t Asia today is str on ge r 
than  at  any  t ime  in the  p as t two  o r three decades. Do you agree wi th 
th at ?

U .S . PO SI TI OX IN  ASIA

Mr. W olff. I  do th ink , if  the  gen tlem an will  yie ld, th at  the U.S . 
pos ition tod ay  in Asi a certa inl y has been  strength ened  as a resu lt of  
ou r end o f th e Vie tnam wa r a nd  the fact  th at  th ere  is peace in the area. 
How ever , I do feel the re are  some very serious  questions about our  
co nti nu ing  presence and  effect o f o ur presence  in the  a rea.

Mr. Guyer. I only say th is : We are  not going  to solve the  Ta iwan 
issue here  in 5 minutes, bu t I  do th in k th at  the bold, unann oun ced , u n
confi rmed, and discussed result  of the  announcem ent,  the way  i t came, 
is tantam ou nt  only  to the  way  the  Pa na man ian  Tr ea tie s were made 
af te r 1 day of  recess of Congr ess ; fu rthe r. Congres s was not  con
sul ted , the lea ders were not consulted, and  I  have  reason to believe 
from  lit tle  vis itin gs I have mad e the  cre dib ili ty of ou r coun try  cer 
ta in ly  has been jeopar dized by an inst anc e, I th ink the only  one  p rec e
dent. in Americ an his tory, by the  way  and day it was made .

I am not di sp ut in g the ove rall  res ult s o r the down -th e-p ath  benefits, 
but. I  am say ing  it does place us in a very neg ativ e dip lom atic si tu a
tion when our work , o ur in tegr ity , is now  b eing  questio ned a roun d the  
world.

Mr. W olff. The gentl em an’s time has  exp ired. We will take ques
tions from Mr. Diggs. A ft er  Mr . Di gg s' ques tions , we will  recess, as 
we have previo usly det erm ine d, to make the  announcement rega rd ing 
the M IA ’s. We will  recess fo r 10 minutes .

Mr. D iggs. I  reserve my time .
Mr. W olff. Mr. Solarz.
Air. Solarz. Do you have 5 min utes now ?
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Mr. W olff . Yes.
Mr. Solarz. Th an k you, Mr. C ha irm an .

ADVANTAGES TO UN ITED  STATES FROM NOR MALIZ ATION

Mr. Se cre tar y, I won der  if you could pe rhap s give us a more preci se 
ind ica tion than  you have  in your  te stimo ny of the  concre te advanta ges 
to our coun try  of  no rm ali zatio n wi th  the  Pe op le’s R epublic  o f China , 
in the  l ight  of the  fact  that  p rior  to  no rm ali za tio n we di d th roug h o ur  
liais on office in Pe ki ng  hav e some dip lom atic con tac ts wi th them, so 
th at  no one could say  t ha t we had  no com municatio n wi th one-q uarte r 
of the wo rld ’s p op ulati on ? We did  have  c ul tu ra l and commercial  re la 
tions of  a  sort  wi th them, so i t wasn’t as if  we were cut off from tra de  
with them. And there  is t he fac t th at  no rm alization did  req uir e a t e r
min atio n of  t he mu tua l defense trea ty , which at lea st to the  people of 
Ta iwan was a source of  psycholog ical  and pe rhap s m ili ta ry  su sten ance 
as well.

Le t me just say or  conclude th is  r at he r ram bling  qu estion by say ing  
th at  the  commen ts th at  both you and  Se cre tar y Arm acost made abo ut 
the str ate gic consequences of the  Sin o-S oviet sp lit would pre sum ably 
be eq ually app licable even if  th ere  w ere not no rm alization of  re lat ions  
between ourselves and the  Peop le’s Republic of  Ch ina , because th at 
spl it in the  Com munist  world  der ives fro m fac tors th at  are  fu nd a
menta lly  un relat ed  to the  bil ate ra l rel ati on sh ip between Wash ing ton  
and Pekin g.

So given all of  these  con sidera tions,  what are  the  concrete ad va n
tage s of no rm ali zatio n th at  ju st ify  th e pric e of  te rm in at in g a lon g
sta nd ing mu tua l defe nse trea ty  and dip lom atic rel ati ons wi th 
Ta iwan ?

Mr. H olbrooke. Mr. Solarz, you asked a difficu lt question bu t one 
that  is centr al to why  the Pres iden t decided  he should  normaliz e.

I would answer by dividing  the ans wer i nto  at  l eas t tw o p ar ts.  F ir st , 
the neg ative consequences of  no t no rm ali zin g and , second, the  p ros pec
tive gains ove r a lon g per iod  of  time of  normalization. F ir st , on the  
neg ativ e side. I wou ld ass ert  very firm ly, th at  the fa ilu re  to move fo r
wa rd on norm ali zatio n, a fa ilu re  to  att em pt  to normaliz e rel ations, 
would  have caused the  Un ite d Sta tes-Ch inese rel at ions hip ac tua lly  to 
be set back.

Now, whe n the  Pres iden t reache d th at  same conc lusion, ea rly  in 
1977, a  conclus ion he made  v ery  c lea r to the  p ubl ic, he did no t know at  
th at  tim e if  norm ali za tio n was achievable.  He  au tho riz ed  Se cretary  
Vance, Dr . Brzez inski and Am bassa dor Woodcock  to beg in to  d iscuss 
no rm alization wi th  the  Chinese in a serious  and sincere ma nner,  no t 
kno win g wh eth er it  was possib le. We were conv inced th at  no t to move 
forw ard wou ld be  to move back. I  note th at  t hi s s ubcomm ittee  r eached  
a ve ry s im ila r conclusion  in  it s r epor t las t year .

Now, you re fe r to  the  str ate gic advanta ges and thei r no t chan ging  
wheth er we ha ve no rm ali za tio n o r not. I believe in the  s ho rt ter m th at  
is corr ect.  In  the  lon g ter m one migh t arg ue  th at  no rm ali za tio n sig
nif icantly redu ces  t he  chances of  lo sing the  advanta ges th at  were  o ut 
lined by  Air. A rmacost in h is s tatement .

I t  seems to  me th at we went th roug h disti nc t phases in ou r rel ati ons 
with main lan d Ch ina , as it  used to  be call ed by everyone b etween 1949
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and 1978. In the first phase, from 1949 to 1971, there was no relation
ship at all. In  the next 6 years we had limited relationships. While it is 
true that there was trade  and it is true  trade was increasing, and while 
it is true there was communication, there were very serious legal, eco
nomic, political, psychological, and historical constraint s on the rela 
tionship, all of which are now in the process of being removed.

I think tha t the events in the bilatera l relationship between W ash
ington and Peking since normalization have demonstrated how rapidly 
both sides will be able to explore new possibilities.

TRADE RESTRICTIONS PRENORMALIZATION

Mr. Solarz. Can you elaborate in more specific terms on what pre
cisely were these legal and othe r constraints  on the improvement of 
our relationship?

Mr. Holbrooke. Some of the most obvious are in the field of trade. 
The claims-assets issue, which has plagued us since 1950 and had be
come a more and more serious constrain t on trade, was really not 
being resolved until normalization. We now have asked Secretary 
Blumenthal to  address the issue on an urgent basis in his trip  to Peking 
the week after next.

The Chinese made clear repeatedly that in the absence of normaliza
tion they would prefe r to buy things from other countries ra ther  than 
the United States, if they could get  a comparable arrangement from 
someone else. That const raint has been removed.

Mr. Wolff. Time has expired. You may finish your answer.
Mr. Holbrooke. In the field of frank dialog between the two nations 

on political matters, there were clear inhibitions throughout and our 
discussions with the Chinese since normalization have shown a sig
nificant change in the tenor, they are much franker now, they are 
much easier. 1 here will be a vast increase in exchanges involving 
businessmen, students, science, and technology.

Let me conclude, Mr. Solarz, by stressing what I think the real gain 
of this is to the United States.

REAL GAIN TO UNITED STATES

China is a country with many years to go before it catches up with 
the modern industrialized countries of the world. We all recognize 
that.  As it does, this massive and historic modernization effort, an 
effort whose outcome is clearly not foreordained and could proceed in 
a number of ways, it is very much in the interes t of our Nation tha t 
the Chinese modernization effort be tied as closely as is feasible to the 
economies and societies of Jap an and the West.

Normalization has made tha t far  more possible than would oth er
wise have been the case. I believe that  whatever the future  course of  
China's  foreign policy, the  fact tha t the modernization effort is now 
beginning and will require such a degree of Western and Japanese as
sistance, is in itself a m ajor plus for the nations of the world who share 
our values and our systems. I  th ink that whatever the future  course of 
China’s foreign policy, the deep involvement they will have with us 
will be a hedge against the kind of reversion to another foreign policy 
tendency which could act against our interests.
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I would cite tha t as the most important long-range and tangible 
gain.

Mr. Wolff. Time has expired and the committee w ill stand in re
cess for 10 minutes for an im portant national  announcement.

[A brief recess w*as taken.]

RE SO LU TI ON  ON  PA K IS T A N

Mr. Wolff. The subcommittee will come forw ard.
The Chair recognizes Mr. Goodling.
Mr. Goodling. Mr. Chairman, I would ask tha t we might proceed 

out of order for a few minutes.
Mr. Wolff. Without  objection.
Mr. Goodling. I would like to have the support of this subcommittee 

in cosponsoring a resolution that we might be able to present to the 
Congress tomorrow on a unanimous consent basis, and the resolution 
would say the following:

Whereas the people of the United States and the people of Pakistan have had 
long, friendly and mutual beneficial rela tions;

And whereas, the continued development and prosperity of Pakistan is im
portan t to the people of Pakistan, Pakistan’s friends in the United States, and 
the peace of the  world, and,

Whereas, the judicial proceedings in the case of former Pr ime Minister Bhutto 
have led to a sentence of death, implementation of which might well precipitate 
unnecesary confrontation between the supporters of Mr. Bhutto and the govern
ment of Pakistan. Now, therefore, lie it

Resolved by the House  of Rep resentatives of the United Sta tes  of America in 
Congress assembled,

That it is the sense of the House of Representatives tha t the President of the 
United States should convey immediately and in the most urgent possible terms 
the friendly concern of this body about the possible execution of former Prime 
Minister Bhutto, and

That  a demonstration of clemency by the President of Pakis tan and in com
muting Mr. Bhutto's  death sentence would be a statesmanlike and humane 
gesture.

Mr. Guyer. I  think the sequence here is a little bit already out of 
date because the President has al ready acted. W hat you migh t say is to 
have th is rephrased to support the President  because he has already 
made his appeal of clemency. I t would make your language come up 
to date.

Mr. Goodling. We can rephrase tha t.
Mr. Wolff. I  woidd suggest that  the gentleman rephrase it. I will 

be happy to support i t personally , and I think  tha t w’e should take this 
to the individua l members since the committee will not be able to act 
in time.

Mr. Goodling. Yes.
Mr. Guyer. Could we not, Mr. Chairman, if I might, with the reser

vation of bringing the language up to date, take action as a subcom
mittee even now ?

Mr. Wolff. I f the gentleman moves in that direction.
Mr. Guyer. I so move that the language be brough t into conformity  

supporting the President’s action and showing our concern and appeal 
in the same direction, and have the staff dra ft such a statement, and 
I so move now.

Mr. Goodling. I will second it.
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Mr. Solarz. I am sure this is an entirely meritorious recommenda
tion. If  the subcommittee is being asked to vote on this, I just came in. 
Could you or Mr. Guyer just briefly indicate what the recommendation 
is?

Mr. Goodling. I gave you a copy, Mr. Solarz.
Mr. Solarz. All righ t.
Mr. Goodling. It  merely mentions we should bring i t up to the com

mittee as support of the President in this regard.
Mr. Wolff. The question is before the committee. Is there a second?
Mr. Goodling. I  second.
Mr- Wolff. On the question, would anyone like to speak on this? 

I might jus t advise the subcommittee th at several months ago the sub
committee made such an appeal directly to the Government of Paki
stan on the same subject.

Mr. Solarz. This  resolution, Mr. Chairman, I ga ther does not in any 
way express a judgment on the par t of the Congress as to whether or 
not Mr. Bhutto was guilty as charged, but is simply an expression of 
hope that his sentence of death will not be carried out?

Mr. Wolff. As I understand the resolution of the gentleman from 
Pennsylvania, tha t the resolution is based upon an appeal for  clemency, 
and tha t is all.

Mr. Goodling. Yes; the la st line would indicate that.
Mr. Wolff. Any further  discussion ?
If  not, I will put the question. All in favor say “aye.”
[Chorus of “ayes.”]
Mr. Wolff. Opposed ?
[No response.]
Mr. Wolff. Since it is the wish of the subcommittee that  this resolu

tion be passed on, I take it, Mr. Goodling, you would like th is resolu
tion passed on to the full committee ?

Mr. Goodling. Yes.
Mr. Wolff. So ordered.
Mr. Prit chard.

RESOLU TION of  TA IWAN  QUEST ION

Mr. Pritchard. Thank you, Mr. Chairman.
Mr. Secretary,  we continually  stress that  the resolution of the dif 

ferences between Taiwan and the mainland should be worked out 
peacefully. This presupposes there has to be a resolution and that  
eventually these two nations will have to get together. Is that our 
official position?

Mr. H olbrooke. Mr. Pri tchard , I do want to stress tha t that  is not 
at all what T meant and, in fact, I tried  to make clear at the end of 
my sta tement that is not our position. We are not going to propose a 
solution on the Taiwan question.

We have no fur ther position on when or how this should happen. 
Our only interest is if it happens, it happened peacefully. I cannot 
stress too st rongly the importance of this point. For over 30 years, the 
United States was an active participant  in the Chinese civil war. By 
the act of normalization, we are no longer involved; our interests are 
only th at the solution, if  and when it takes place, be peaceful. Speak
ing for myself, I have no problems with seeing the present situation
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on Taiwan and the mainland continue indefinitely, and general ly I 
would draw your attention to Vice Premier Deng, when he stressed 
remarks by Chou En-la i and Chairman Mao and other Chinese 
leaders, they are willing to see the present situat ion in Taiwan last 
for 100 years.

Mr. P ritchard. He didn ’t give us tha t impression when we asked 
him when he was here.

Mr. Holbrooke. He stressed the fact they are willing to see the 
present social, pol itical situation on Taiwan last indefinitely.

DANGER OF BLOCKADE

Mr. Pritchard. It  seems to me the  testimony is accurate on thei r 
ability milit arily  to swallow up the island. The grea ter danger is 
blockade and the deterrence to th at blockade.

What would be our response?
Mr. Holbrooke. F irst  of all, Mr. Pritchard, I do not believe a block

ade is likely. In  fac t, I  consider the Chinese do not have the capability 
nor do they have any political incentive.

Mr. Pritchard. I believe they have the capability , Mr. Secretary , 
with 56 submarines. You don’t have to notify many foreign countries 
their  ships are in danger.

Mr. Holbrooke. I see absolutely no possibility tha t the Chinese 
would use their  very limited naval and submarine capabi lity in this 
regard under any conceivable present contingencies, provided the pres
ent foreign policy orientat ion of the authorities on Taiwan remain 
unchanged. That  is a very important point.

RIS KS OF BLOCKADE FOR PRC

Mr. Armacost. May I add a point, namely, most of the commerce to 
and from Taiwan is carried in the ships bearing other flags; there
fore, a blockade would constitute an assault on many other nations; 
the interests of most every maritime nation in the world would be 
engaged.

Mr. P ritchard. I am aware of that . The problem here is one of per
ception, because if  you go to Taiwan and you talk to the business 
people, as we did, about 4 weeks ago, the perception on Taiwan is to 
tally  different from what you are saying here. W hat you say may be 
true. My point is that  if the  perception is otherwise, it has a very nega
tive effect. I  th ink you recognize i t is impor tant tha t the perception in 
Taiwan and around the world is of a stable, strong island, and tha t they 
are going to be there for quite a while. Because if they aren’t, people are 
going to be taking  thei r money out ; and if you have tha t flight of c api
tal, they are in serious trouble.

Mr. H olbrooke. I am glad you raised the point. I wonder if  I  could 
comment about it in specific re lation to the tri p you and Chairman 
Wolff made about 4 weeks ago ?

It  is my frank view tha t the Taiwan authorities are quite aware of 
the same points t ha t we have made, but i t is their interest to maximize 
their  concern when talking to a congressional delegation. You or I 
would do the same thing  in thei r place.

Mr. P ritchard. Yes; businessmen, some of whom I  know personally, 
were very upset and had serious doubts.
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Mr. Holbrooke. There has been little effect on the stock exchange on 
Taiwan, and no adverse effect on the economic situation.

Mr. Pritchard. There has been some. I  would agree with you it  is 
really too early to make that judgment.

Is the Chinese leadership clearly aware that if they set out some 
blockade, or if they make some strong moves, they will lose all they 
have gained, and probably lose recognition?

Mr. Holbrooke. I think there is no point which is clearer to the 
leadership of the People’s Republic of China than th at one. It  has been 
made clear not only by the President  personally and by his negotiators, 
but it has been made clear also by the House and Senate of the United 
States, and I  don’t think  there is the slightest misunderstanding about 
it.

Air. P ritchard. I  th ink that  has to be stated clearly and publicly to 
the people of Taiwan, because I  t hink  tha t is the ir strongest defense.

Air. H olbrooke. Air. Pritchard , I agree with you and I accept your 
point. I f I might just make two additional comments for  your record, 
which I  think is an important par t of the proceedings leading to 
normalization.

Firs t, one of the clearest signals to both Peking and Taipei  of what 
we intend would be the  prompt passage of this bill. So I  would urge 
you to consider th at tha t is the most important actual event because it 
permits us to continue our relations with the people of Taiwan  unim
peded, and if there is a delay I think  it could be very serious.

TA IW A N  BU SIN ESS  C O N TIN U ES

Second, in regard to U.S. business dealings with Taiwan since no r
malization, I received only last nigh t telegrams from our Embassy in 
Taipei saying that since normalization there have been several major 
deals, an $80 million Bank of America loan, at one-half percent over 
tlie U.S. prime;  a Canadian bank loan of about $50 million to Tai 
Power; an $80 million loan to China Petroleum by a number of large 
Texas banks. The Taiwan authorities themselves expect more capital 
to come in. There has been no significant adverse economic effect nor 
should there be. Taiwan is now one of the eight largest trad ing p ar t
ners o f the United States. AVe assume that  the growth rate in United 
States-Taiwan trade will be very impressive this year, as it  was last.

We hope this is in fact the case.
Air. P ritchard. Thank you.
Air. AVolff. Time has expired.
Mr. Alica.
Air. AItca. I will pass at this time.
Air. Wolff. Air. Hall.

People’s Republic of China Gains

Air. H all. Air. Secretary, what does the PRC gain from normaliza
tion with the United States other than really the  obvious; that  is, the 
high technology and moving their country into the modern age?

Air. H olbrooke. The People's Republic of China's  gain, Air. Hall, is 
very clear. They have gotten an explicit statement from the United 
States that  we recognize that  they are the legitimate Government of 
China. T think that transcends all other gains in their mind. They have 
also gotten that recognition from probably the last major power in the
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world, w ith the exception of Saudi Arab ia which does not recognize 
them. They also would see some st rategic  gains for themselves, more 
psychological than real in nature , but psychological factors  are 
important.

They have improved thei r access to American markets, and they 
clearly feel, I  think with reason, that American public opinion is be
coming increasingly favorable to them.

Mr. H all. W hat about the  reaction within the country of mainland 
China in regard  to the interna l conflicts of the purest of all Chinese 
doctrines, the revolutions in  the past, th eir complete opposition to any 
modernization of thei r country, the closing of the borders, many d if
ferent political facts, and yet they seem to speak as one country.

Are there any in ternal problems tha t you see?
Mr. H olbrooke. I  am not sure I follow the thru st of your question 

with regard  to normalization. China has gone through remarkable in
ternal changes and stresses and struggles  for leadership in the last 
few years. I am not the best person to comment on those. I think it 
would be inappropr iate for me to make observations, given the job I 
now’ hold.

It  is our view, and one that  Vice Premier Deng stressed during 
his t rip  here, that the two or three major themes of the People’s Re
public of China that  Deng Xiaoping gave us during his tr ip are ones 
tha t are supported by a unified leadership. We are—and I w’ant  to 
stress this—not recognizing an ind ividual  man, we are not recognizing 
a clique w ithin a government, we are recognizing and dealing with the  
leadership of a country across the board

Tha t may not  address your full concern. If  it didn ’t I am sorry.

INTERNAL CHANGE DOUBTED

Air. H all. I guess I go back a few years to the teachings of a very, 
very st rict Chinese doctrine, the teachings of what China has been all 
about for the past 30 or 40 years, and I  find I  understand what the a d
vantages are to the country, not only to the People’s Republic of China 
but to us, but I just kind of  find it ha rd to believe tha t there has been a 
complete change not only in the doctrine but in the minds of the C hi
nese to move into the 20th century.

Mr. Holbrooke. Mr. Hall, I  w ould certainly share w hat I take as one 
of the thrusts of your questions, which is th at we must recognize the 
vast differences between China and the U nited States, different social 
systems, different values. Those are not going to disappear overnight. 
I think they  will continue regardless of what happens to the political 
leadership in Peking because some of  those are inherent in the differ
ent cultures and societies of the tw’O countries. But I do think tha t 
events in recent months have been favorable to our own U.S. nat ional 
and strategic  interests, and I refer to  internal  developments in China 
as w’ell as external changes in Chinese foreign policy, such as the Sino- 
Japanese Fr iendship  Treaty and the improving Chinese relations w’ith 
countries of the Association of Southeast Asian Nations.

KOREAN QUESTIONS

Mr. H all. With  regard to the last statement, are we using our in
fluence now ? Was the question of North  Korea and South Korea dis
cussed with the Deputy Prim e Minister?
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Mr. Holbrooke. Yes.
Mr. Hall. Are we exerting pressure or influence ?
Mr. H olbrooke. I  he Korean question was an important topic dur

ing the visit of Vice Premier Deng to Washington. The President made 
clear our belief that any talks between North Korea and South Korea 
should be between the responsible authori ties of the two halves of 
Korea. The Chinese made clear thei r strong support for the position 
of the DPR K, that  is, North Korea. Both sides recognized th at there 
was a difference of opinion here and I think th is was an encouraging 
sign. Both sides stressed thei r strong belief that  the issues in Korea 
must be dealt with in a very peaceful fashion.

That may seem like rhetoric, but it was an important stress, and 
I would draw your attention also to the stress that Deng Xiaop ing
f ave this issue in his public comments to the House and Senate. We are 
urther encouraged by the recent events, recent statements bv Kim 

Il-Sung and Seoul which open up the d istinct possibility of some form 
of dialog between North  and South Korea in the very near future. 

Mr. Hall. Thank you.
Mr. Wolff. You have time for another question.

PRE-V IE TN A M  SIT U A TIO N

Mr. Hall. I apologize, Mr. Chairman, if this was discussed yester
day, but I was stranded in my distr ict and could not get into the Na
tional Airport. The other question was in regard to whatever influence 
we are using with regard to the People’s Republic of  China and the 
Vietnam-China situation and a possible eruption of fighting or conflict 
there.

What are we doing with regard to that  situation?
Mr. Holbrooke. We are extremely concerned with this situation. We 

have made our concerns known directly to all the parties  in the re
gion, China, Vietnam, the Soviet Union, our close friends in ASEAN, 
particularly  Tha iland,  whose Prime  Minister visited us last week. Our 
objective is to encourage a stable system of independent nation states 
in Southeast Asia.

In our view th at includes not only the five states of ASEAN, but it 
also includes an independent Cambodia, or Kampuchea. We have 
strongly condemned and would continue to condemn the human rights 
abuses of the Pol Pot government which to our mind was probably the 
worst human rights violator in the world. We cannot, however, con
done the invasion of Cambodia by the Vietnamese and, tha t is in 
fact, without any question, what took place in January.

Tha t was not an indigenous uprising. We have maae this position 
clear and in the United Nations we supported the nonalined move
ment resolution which passed 13 to 2 but was vetoed by the Soviet 
Union. We are ready to continue to work with other countries, includ
ing the nonalined countries, ASEAN, Japa n, China, to make clear 
our strong opposition to the Vietnamese invasion and occupation of 
Cambodia.

In regard to the situation between China and Vietnam, on which 
we issued a statement  over the weekend, we would view with con
cern anyth ing which increased the tension in the area or threatened 
to disrupt the extremely impor tant and promising developments in 
ASEAN over the last 2 years.
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Mr. H all. Mr. Chairman. Mr. Secretary, how much do those state
ments really mean ?

Mr. Holbrooke. The public statements are on the visible pa rt of 
the iceberg. We are working actively through diplomat ic channels and 
we are working with many other countries. I would mislead you if 
I were to say tha t sta tements and diplomatic efforts can automatically 
in and of themselves prevent escalation of tensions into violence. How
ever, I do believe tha t all the countries concerned in this situation , 
which I  consider extremely delicate, are on notice as to the concerns 
not only of the United States, which I believe has a genuine role of 
moral leadership in the world, and one we should exercise in th is case, 
and in this case we are exercising, but also many other countries, in
cluding leaders of the nonalined movement who spoke out vigorously 
in the United Nations and elsewhere. T would point to Romania and 
Yugoslavia and others in tha t regard,  and also Jap an and all the 
countries of ASEAN.

What will happen is very hard  to forecast, bu t I think tha t what
ever happens the United States is, as it should be, taking a very strong 
stand on these issues.

Mr. Wolff. The gentleman’s time has expired.
Without objection, there are two papers I should like to insert in 

the record a t this point. One is from the Assistant Secretary of State 
for Congressional Relations, Douglas Bennet, regarding the history 
of negotiations leading to normalization between the United States 
and the People’s Republic of China.

Second is a pape r entitled, “The Separat ion of Powers and Term i
nation of Trea ties:  Constitutional Implicat ions of Termination of the 
Mutual Defense Treaty Between the United States and the Republic 
of China (Taiwan) and Recognition of the People’s Republic of 
China.”

This report  was prepared at our request by Jona than  B. Eddison of 
the Georgetown University Law Center. The subcommittee would like 
to thank Mr. Eddison for his thorough work.

Without objection, these will be placed in the record at this point.
[The papers referred to fo llow:]

“H istory of Negotiations  Leading to Norm alizat ion  of R ela tio ns  B etw een 
th e Unit ed  Stat es and th e P eop le’s R epu blic of Ch in a .’’ by Douglas  J. 
Ben ne t. J r.. Ass is ta nt  Secretary for Congression al R elat ions , D epa rt
me nt  of State

When the Ca rte r Adm inist ration took office in Janu ary 1977, in the  absence of 
diplomatic rela tions between the United Sta tes  and China, the Feb rua ry 1972 
Shanghai Communique formed the basis  for the rela tionship  between the  United 
States and the  People’s Republic of China. Short ly af te r tak ing  office, President  
Carter  publicly reaffirmed the  validity  of that  document, including its  commit 
ment to seek norm aliza tion of relations.

In August 1977, Secreta ry of Sta te Cyrus  Vance went to Peking with  ins truc
tions from the Preside nt to conduct explora tory  talks on global and bilate ral  
matters. During those talks, the two sides found many points of common inte res t 
from a global point of view. These reinforced  the stra tegic view th at  a strong, 
secure, and  peaceful China was in the  int ere sts  of peace in the world.

Secre tary Vance also discussed many of the cen tral  issues per tain ing  to 
normalizat ion, and each side emerged with  a clea rer view of the  concerns of the 
other.

Following the  Secre tary ’s ret urn  to Washington the Sta te Depar tment began 
to examine the  legal and constitutio nal  impl icatio ns of norm aliza tion, with  a 
particular  view to the kind of r epresenta tion  struc tur e that  might be es tabli shed
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in Taiw an following estab lishm ent of diplomatic rela tions with the People s 
Republic of China. A principal concern was preserva tion of our abil ity to main
tain the full range of commercial, cu ltu ral , and other unofficial c ontac ts between 
the j>eople of the  United Sta tes and those on Taiwan . We needed to be sure that  
an unofficial arra ngemen t would not impai r our abil ity to continue to provide 
Taiwan access to selected defensive weapons and othe r mil itary equipment. 
From an intern ational polit ical perspective, we had to examine the  question  of 
the  impact of an unofficial a rran gem ent on s tability  and peace in Asia and specifi
cally with regard  to our expressed int ere st that  any resolut ion of the Taiwan 
question  be peaceful.

In May 1978, Dr. Zbigniew Brzezinski, the  President ’s National  Securi ty 
Adviser, travelled to China, accompanied by officials from the Sta te and Defense 
Departments . During that  trip , in addition  to contin uing the dialogue which 
had begun on global mat ters , Dr. Brzezinski emphasized once again the Pre si
den t’s seriousness about normaliza tion.  He furth er  stat ed that  a set of presenta
tions outl ining U.S. views on this issue would be made sta rting  later in the 
summer by the  Chief of our Liaison Office in Peking, Ambassador Leonard 
Woodcock.

While Ambassador Woodcock was making his presentations, China  signaled 
in a var iety of ways its desi re for closer and more extens ive rela tion s with the 
United States. The Chinese welcomed the visit in July of a delegation led by 
Frank Press, the  White House Science and Technology Adviser. The Pres s trip  
led to an agreemen t on studen t exchanges, the beginning of cooperation in the 
science and technology field, and an atmosphere  conducive to progress  on normali
zation. From July  to December a  number of imp orta nt Congressional delegations, 
led by S enators  Muskie and Williams a nd Congressmen Wolff, Slack, and Bowen, 
visited  China, and engaged in intensive discuss ions with the PRC leadersh ip on 
issues dividing us. Senators and Congressmen were debriefed by Sta te Depar t
ment officials on the ir return , and conveyed to them the Chinese leadersh ip posi
tions. The Chai rman  of the House I nte rna tional R elatio ns Subcommittee on Asian 
and Pacific Affairs, Lester Wolff, led one such Congressional delegation which 
met with Vice Premier Tong Hsiao-p ing on July 9. At this  meeting Teng stated 
that  China would respect rea liti es on Taiwan in working toward unification, and 
that  China would do its best to create  conditions permitt ing solution of the 
Taiw an question by peaceful means. This conversation, reported back to the State 
Departm ent by Congressman Wolff and the members of his delegat ion, and other 
talks by Sena tors and Congressmen visit ing Peking were important in moving 
forward the  normaliza tion process. On September 19, 1978 P residen t Carter met 
with Ambassador Chai Tsemin. During this  important meeting. Ambassador Chai 
ref erred to the Teng-Wolff conversation as being of par ticula r importance  in 
und erst and ing China’s position.

Against this background of improving rela tions, Ambassador Woodcock laid 
out. the  American views on normaliza tion in a serie s of five meetings  between 
Jul y and ear ly November. In the final presenta tion, on November 4, to furth er 
dem ons trate U.S. seriousness, Ambassador Woodcock said that  we were willing 
to work toward a Jan uary 1, 1979 targe t date  for normalizat ion.

I p to that  time, the Chinese had stil l not made any significant response to 
Ambassador Woodcock’s presenta tions. Only af ter a series of internal high-level 
meetings, which apparen tly dealt with  a wide range  of other mat ters , did the 
Chinese begin a response. They indicated an inte rest  in working toward the same 
general targe t date. Even at  tha t point, however, it was still not clea r whether 
they understood the importance  to the United States of cer tain  key matters, 
including that  of arms sales to Taiwan. On December 13. Vice Premier Teng 
Hsiao-ping summoned Ambassador Woodcock to the Grea t Hal l of the People 
and, in a remarka ble and historic  meeting, told him. in essence, that  while the 
Chinese had in no way abandoned the ir long-standing position on Taiwan and 
the unity of China, they were ready to move forward immediately taking into ful l 
account the po ints tha t were cr itic al to the U.S.

Because  of the importance  of this  issue and the need for  the two governments 
to present it simultaneously to the public with out  the distortions  inherent  in 
premature disclosure, the U.S. and China decided to announce the agreement in a 
joint communique as quickly as possible. We, therefore, made a simul taneous 
announcem ent in Washington and Peking at  9:00 p.m. Eas tern Standa rd Time, 
December 15. At the same time, each side issued a unila teral statement  which 
was not nego tiated with the other side but was fully known to it in advance. In 
addi tion to the  mutual recognition by the two governments effective Jan uary 1,
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1979, it  w as  an no un ce d th a t Vice P re m ie r Te ng  Hsia o- plng  wo uld  pa y a S ta te  
vi si t to th e U ni ted S ta te s be ginn ing Ja n u a ry  29, an d th a t Em ba ss ies wo uld be 
es ta bl ishe d on M arch  1, 1979.

T h e  Sep ara ti on  of P ow er s an d t h e  T erm in a tio n  of T re ati es

(B y Jo nath an  B. Ed dison,  M.A., U niv er si ty  of  M ic hi ga n;  J.D ., Geo rgeto wn 
U ni ve rs ity  La w C en te r)

SUMMARY  OF FIND INGS

Th e P re si den t’s pla ns to  es ta bli sh  fu ll dip lo m at ic  re la tions w ith th e Pe op le’s 
Re publi c of China , an d th e no tic e of  te rm in at io n  of th e M ut ua l Defen se  T re at y  
of 1954 w ith  th e Rep ub lic  of  China , ha ve  bee n ch al leng ed  as  go ing beyond  uni
la te ra l P re si den ti a l au th ori ty . Ho we ver, th e a tt ached  mem or an du m will  show  
th a t th e wi sdom  of th e st ep s as ide,  bo th  ac ts  a re  fu lly  w ith in  th e po wer  of  th e 
Pre si de nt , th e h is to ri ca l an d leg al c it a ti ons of  so me  o f hi s cri ti cs  n otw ithst an din g.

In  fo re ign af fa ir s,  under  th e C on st itut io n an d by his to ri ca l pr ac tice , th e 
Pre si de nt  sp ea ks  a nd ac ts  f o r th e Uni ted S ta te s.  W hi le  the po wer  of t he  P re si den t,  
even in in te rn ati onal re la tion s,  is no t un lim ite d,  th is  mem oran du m will  show  th a t 
po wer  en co mpa sses  th e re ce nt  de ve lopm en ts  in  Amer ican  po licy to w ar ds Ch ina.

Th e po wer  to recogn ize  fo re ign nat io ns  is  an  ex clus ive a tt ri b u te  of  th e 
pre sid en cy . Lea ving  a ll  o th er  c on si de ra tions as id e,  an y P re si den t could , under  t he 
law , ha ve  decid ed  to reco gn ize  th e Pe op le’s Rep ub lic  of  China  a t an y tim e in th e 
la st  30 ye ar s.  Su ch  a st ep  i s va lid  unde r in te rn ati onal law a s we ll as  t he C onst itu
tio n,  an d co uld on ly be  re ve rs ed  by ano th er pre si den ti a l ac tio n.

Th e po wer  to te rm in ate  tr ea ti es w ithin  th e ir  ow n te rm s (a s w as  do ne  in  th e 
ca se  of  th e  M ut ua l Defen se  T re at y, by ex er ci sing  th e po wer  under  A rt ic le  X,) or  
to  ta ke o th er st ep s prov id ed  fo r in in te rn ati onal ag re em en ts , is al so  an  ex clus ive 
pr er og at iv e of  th e pr es iden cy . The  ca se  o f reco gn it io n of  th e  Pe op le’s  Rep ub lic  o f 
China  an d th e te rm in at io n  of  th e M ut ua l Defen se  Tr ea tj-  invo lves  ad dit io nal  
p re si den tial  po wers, part ic u la rl y  th e  co mm an de r- in -chi ef  or  w ar  po wer . Th ou gh  
no t di re ct ly  inv olve d in th e de cision s m ad e by P re si den t C ar te r,  th e  w ar po wer  
could  ha ve  pr ov id ed  an  in de pe nd en t ba si s from  which  to mak e de cision s af fe ct in g 
Amer ican  se cu ri ty , su ch  as  te rm in ati ng  th e M ut ua l D efen se  T re aty  an d reco g
ni zing  th e Pe op le 's Re pu bl ic . The se  po wers a re  ci te d on ly to  il lu s tr a te  th e ex te n t 
of p re si den ti al  p ow er  in  fo re ign af fa ir s,  as  t he  la w n ow  s ta nd s.

Th e d is cr et io nar y  fe a tu re s of p re si den ti al  po wer  de sc rib ed  above de rive  from  
th e Con st itut io n,  bu t ha ve  grow n w ith  th e de ve lopm en t of  th e U ni ted S ta te s as  a 
glo ba l powe r. T he  C on st itution it se lf  is si le nt on th e te rm in at io n  of  tr eati es,  an d 
prov ides  li tt le  gu ide fo r th e co nd uc t of  fo re ign re la ti ons under  our sy stem  of  
se par at io n of  powe rs,  espe cial ly  in th es e day s of  ad va nc ed  in dustr ia l na ti on 
st at es .

Und er  th e C on st itut io n,  Co ng res s, es pe ci al ly  th e  Se na te , has  man y po wers es 
se nt ia l to  th e m ai nt en an ce  and co nd uc t of  A m er ic a' s re la ti ons w ith o th er st a te s.  
Th e Sen at e ca n re fu se  to  give  it s co ns en t to  th e  ra ti fi ca tion  of  tr eati es,  an d Co n
gr es s can en ac t laws in co ns is te nt w ith  tr ea ty  ob lig at ions , th us mod ify ing,  or  even  
eff ec tiv ely  nu ll ifyi ng  them . F or bo th  Hou se  an d Se na te , th e po wer  of  th e pur se  
is a po wer fu l ch eck on pre si den tial  in it ia ti ves , as we ll as  se rv in g as  a  so ur ce  of  
Co ng ress iona l fo re ign policy  in it ia ti ves . W hi le  th es e po wers in pra ct ic e giv e 
Co ng ress  an  im port an t ro le in th e co nd uc t of  A m er ic a' s in te rn ati onal re la tions,  
they  are  po wers which  re quir e co op er at io n be tw ee n th e pol it ic al  br an ch es  of  o ur 
go ve rnmen t. The  P re si den t re m ai ns th e  “so le org an " of  our nat io n w he re  th e 
pl an ni ng  an d ex ec ut ion of  our  fo re ign po lic y is co nc erne d,  th us th e P re si den t has 
th e only co ns ti tu tional , un il a te ra l po wer  in th e im pl em en ta tion  of  fo re ign po licy.

Th ou gh  th e Sen at e does ha ve  a C on st itut io nal ly  m an da te d ro le  in th e mak in g 
of tr ea ti es,  it s “t re a ty  po wer" has  ne ve r ex te nd ed  bey ond th a t lim ited  fu nc tion  
de sp ite  ar gu m en ts  to th e contr ar y . Once th e Sen at e has  giv en  co ns en t to  th e ra ti 
fic ati on  of  a  tr ea ty , it ca nno t w ithdra w  o r mod ify  it.  To fu rt h e r il lu s tr a te  t he ba l
an ce  of  po wer  be tw ee n le gi sl at iv e an d ex ec ut iv e br an ch es  in th is  ar ea , th e  P re s i
de nt  is no t re qu ir ed  to  ra ti fy  a tr ea ty  ev en  a ft e r th e Sen at e has  g iven  it s  c on sent . 
As no ted above, th e  Sen at e or Co ng ress  c an  lim it or nu ll ify a tr e a ty  or an y o th er 
in te rn at io nal  ag re em en t by ta kin g st ep s in co ns is te nt  w ith it , but th e  Sen at e has  
no C on st itut io na lly re quir ed  ro le  in th e te rm in at io n  of tr ea ti e s w ithin  th e ir  t er m s.

The  C on st itut io n it se lf  does not  p ro hib it  vio la tion s of  in te rn a ti ona l law , su ch  
as  th e ab ro ga tion  of tr ea ti e s  or  tr ea ty  ob lig at io ns . Ho we ve r, under  th e C on st itu-
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tion and under  interna tional law. only the Pres ident can te rminate a treaty within 
its terms.

CONCLUSION

Two broad generalizations on the question of the  separation of powers and the 
termination of treatie s can he drawn from a study of American his tory:

(1) Different Presidents and Congresses have struck different balances 
and solutions to the problem, unhampered by a rigid application of the 
separation of pow ers;

(2) That  there has been a progressive increase in the power of the Execu
tive Branch in the area of interna tional relations, as Congressional debate 
over the War Powers Act would attest.

Though those claiming that  a Constitutionally required role for the Senate in 
the termination of treat ies exists can find some historical examples (primarily 
from the nineteenth century) to support their  claim, there are far  more examples 
of the independent exercise of the power to terminate treaties by the President. 
Twentieth-century practice overwhelmingly supports the Constitu tionality of 
President Carter's decisions with respect to China.

Under the terms of the Mutual Defense Treaty, the President as a “party ,” is 
fully within his powers, explicit, implicit, and historically acquired, in giving 
notice on behalf of the United States of termination of the Mutual Defense 
Treaty of 1954 with the Republic of China. Recognition of the People’s Republic 
of China, as tha t of any other nation, is an exclusive function of the  presidency, 
beyond the reach of Congress. There is no compelling legal basis for claiming that 
either act is an impeachable offense because the Senate had not been consulted 
and had not been given prior formal approval.

Senator Goldwater and others have quoted strong language to the contrary 
from the Senate Manual, and a 1930’s Library  of Congress study of the Consti
tution. The Senate Manual is neither binding, nor is it in accordance with the 
law, and the Library study is without legal status.

This is not to say tha t President Carte r cannot or, politically speaking, should 
not consult with Congress and Congressional leaders about these or any other 
foreign policy initiatives. Congress lias already made clear  its desire to be con
sulted on precisely these questions. On July 25, 1978 a sense of the Senate reso
lution was passed in the form of an amendment (the Dole-Stone Amendment) 
to the International Security Assistance Act which suggested tha t “* ♦ * any 
proposed policy changes affecting the continuation in force of the United States- 
Republic of China Mutual Defense Treaty shall be a matter for prior consulta
tion with the Senate.” The House-Senate Conference Committee on the bill 
amended the language of the resolution to “make c lear tha t the House of Repre
sentatives is to be included in the consultation process.” The President signed 
this admittedly non-binding amendment into law on September 2G, 1978.

Though the amendment to the International Security Assistance Act is not 
binding on the President, it is fully within the power of Congress to make such 
a suggestion. Furthermore, President Carte r may have to pay a political price 
for failing to consult with Congress. But this is a political question consigned by 
the Constitution and history to resolution through the political process, rather 
than in the courts.

INTRODUCTION

President Carter has committed the United States to the recognition of the 
People’s Republic of China (“PRC”) as the government of China, and has given 
formal notice of termination of the Mutual Defense Treaty of 1954 with the 
Republic of China (“ROC”) on Taiwan. Until these steps were taken, the United 
States maintained official diplomatic relat ions with the ROC and did not formally 
dispute its claim to sovereignty over the mainland. As a consequence of United 
States’ China policy since 1949, a host of economic, political and legal ties have 
developed between the U.S. and the ROC in the form of some 59 t reaties and 
agreements in addition to the Mutual Defense Treaty. Many and perhaps all of 
these interests will be affected to  some degree by the change in rela tions between 
the three governments.

Though the timing and details of President Carter’s actual decision and an
nouncement were unexpected, the decisions themselves have not been unantic i
pated. Every aspect of American relations with the ROC and PRC has been 
discussed and weighed at some time over the p ast years. In 1977 the House Sub
committee on Asian and Pacific Affairs held hearings in anticipation of recog
nition of the PRC. (“Normalization of Relations with the People’s Republic of 
China : Pract ical Implications,” Hearings  before the Subcommittee on Asian and 
Pacific Affairs of the Committee on Intern ational Relations, 95th Cong., 1st Sess.
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1977). In December 1978, the Subcommittee  published its  recom mendations  on 
Normalizat ion following  a mission to the PRC. (“A New Rea lism : Fact finding 
Mission to the  Peoples Republic of China, July 3-13, 1978” Rep ort by the  Sub
committee on Asian and  Pacific Affairs  to the Commit tee on In ter na tio na l Re la
tions, 95th Congress, 2nd Session, 1978). The  importance of the  int ern ational 
politica l quest ions involved, the  value of the economic ties between the  U.S. a nd 
the ROC, and  the his tory  of American involvement  in Chinese politics , have p ro
duced di sagreements  over the mer its of the changes ini tiat ed by Pr esid ent  C arter.1 
In a uniquely American fashion, the deba te over policy has  s urfa ced  in a dispute 
over the exerci se of the powers necessary to the rea rran gem ent  of Sino-American 
relations.

Under the  Constitu tion,  these  are separat ion of powers problems, draw ing 
Congress and  the Executive  Branch into  conflict. The issue tur ns  on the  question 
of which powers  involved in the terminat ion  of tre ati es  are  exclus ive to one 
branch  or the  other , and  which are shared, by cus tom or under the  Constitu tion.

Senator  Goldwater is the most prominent cri tic of President  Ca rte r’s decisions 
with regard to China, and has  brought the  dispute to a head  by filing su it in 
federal distr ict  court on December 22, 1978 (No. 78-2412) complain ing th at  the  
Pre sident 's actions  viola ted Consti tutiona l requ irements . In 1978 Senator  Gold- 
water published a study ent itled “China and the Abroga tion of Tre aties,” u nde r 
the auspices of the  Herita ge Foundat ion,  la ying out his Consti tutiona l a rgum ent.  
On July  25, 1978 Senator  Goldwate r joined a number of fellow Senator s in a 
sense-of-the-Senate resolu tion stati ng  th at  “* * * any proposed policy changes af 
fecting the  con tinu atio n in force of the  United States -Republic of China  Mutual 
Defense Treaty shall be a ma tte r for  prior consulta tion with the  Sena te.” Cong. 
Rec. S11713 (daily ed. July 25. 1978). Senator  Goldwater filed su it in the  United  
States Distr ict  Court for the Dis tric t of Columbia following Pre sident  Ca rte r’s 
announcement of the decisions  to terminate the  Mutual Defense Treaty and  
recognize the PRC.

In the Heritage Founda tion  Study, Senator  Goldwater ranges over American 
political and C ons titu tional h isto ry to support h is claim t h a t:

(1) No P resident can term ina te a tre aty  unless  lie fi rst obta ins the  consent of 
Congress;

(2) that  the re is a Constitu tionally  required prior role for the Senate in the  
term inat ion of tr ea ties : and

(3) that  pre sident ial actio n in violat ion of these princ iples would be an im
peachable offense. (Id. a t p. 9)

Senator Goldwater sta tes  that  his argument  is limited to tre ati es  in the  Con
sti tut ion al sense, and does n ot reach other int ern ationa l agree ments to which the 
United  Sta tes is a par ty,  such as executive agreements. Senator  Goldwater con
cedes the pre-eminen t role of the  President  in foreign affa irs, but  insi sts th at  
action s such as those taken by P resident Ca rte r overs tep the  bounds of Preside n
tial  power. As Senator  Goldwater read s American histo ry, it  canno t su pport such 
a “un ila ter al” step  by a President, and  confirms Senator  Goldwater's  own views 
on Con stitu tional pract ice. Senator  Goldwate r even argues that  under inter na 
tional law, the  President  is not a “pa rty ”, th at  a President  acting “alone” could 
not term ina te the Mutual Defense T rea ty wtili the ROC. Thus, Senator  Goldwater 
concludes th at  “no Pre sident  acting alone  can abrogate , or give notice of the  
inten tion to abrogate, our  ex istin g t reati es  w ith the  government on Taiw an * * * 
Any President  who would seek to thwar t this con stitutio nal  manda te run s the 
risk of impeachm ent.” (Id . a t p. 30)

This  memorandum was prepared at  the behes t of the House Subcommittee  on 
Asian and Pacific Affairs  in ant icip atio n of recognition of the  PRC and in re 
sponse to the  issues raised by Senator  Goldwater. The memo randum’s focus is 
upon the power of the Chief Executive  to terminat e trea ties , but will add ress the  
majo r points conta ined in Sena tor Goldwate r's argu men t. (The  memorandum has 
benefited from the sugges tions of Prof. Don Wallace, Jr . of Georgetown Univer
sity Law Center and  Ar ian tje  DuBois, though nei the r bear s any responsibility 
for  any er ror s w ithin i t. )

The problem raise d by Sena tor Goldwater in his study and in his  Law suit  is 
only the latest  inst allm ent  in a debate which has last ed as long as the  republic 
over the separa tion  of powers in foreign affa irs. The motive power of these peri
odic deba tes between President s and Congress over the separat ion of powers  in 
the conduct of America’s intern ational rela tions comes from the contrad iction 
between our nat ional government of enumerated  powers, and the  simu ltane ous 
existence (and necessary  exercise) of the full powers of a sovereign nation in  the 
int ern ational s ta te  system.

1 The Kennedy-Wolff resolu tion on Taiw an’s security was incorporated into the  Taiwan 
Relat ions Act and signed into  law an Apr. 10, 1979.

 



38

The importance of this contradiction is underlined by the silence of the Con
stitution about many aspects of the now routine creation and administration  of 
the foreign policy of the United States. For example, the Constitution does not 
mention the making of foreign policy or executive agreements, much less planning 
global nuclear strategy. In other areas touching on foreign policy the Constitu
tion is not silen t; for example, the treaty-making and ratification process. But 
the Constitution does not provide easy answers to problems raised by the demands 
of contemporary interna tional relations. This Constitutional silence is at the 
hear t of the problem under review here, as the Constitution only describes how 
treat ies are to be made, not how they are to be ended. (Art. II, § 2)

This Constitutional  silence, both as it regards trea ty termination and foreign 
affairs in general, has produced a mass of conflicting precedents and opinions, 
in the face of the full flowering of the modern nation-state. It  has also led to a 
continuing acquisition of “plenary power’’ in the conduct of foreign affairs  by 
the Executive Branch.

I.  TH E INT ERNATIO NA L LAW  FRAMEW ORK

Diplomatic recognition is usually extended to new regimes meeting certain 
minimum conditions, but the case of Sino-American relations involves factors 
not normally present in a recognition decision. (For a general discussion of 
recognition, see Brierly, “The Law of Nations” (6tli ed., 1963) pp. 137-155— 
minimum conditions of organized government, defined terr itory under effective 
control and independence from control by other stat es ; and see the discussion of 
the unique factors in American recognition practice in Victor Li’s study, supra, 
pp.4-8).

International law is  the law of the relations and obligations between sovereign 
nation-states. While the l ’RC and the ROC both can claim sovereignty and nation 
hood for tile territory they respectively control, they cannot both be the govern
ment of China. China, as the Shanghai Communique of February 27, 1972 recog
nized, is taken by all partie s involved to include the island of Taiwan. So long as 
this continues to be true, the rival claims of the PRC and the ROC to what can 
only be one sovereignty have confronted the interna tional state  system with a 
contradiction, heightened by the length of time for which it has persisted.

A “treaty” is an  international contract between nation-states. (See, generally, 
Brierly, supra, at pp. 317-45, esp. 317-18.) A t reaty  is only a term for one type 
of international agreement, but since it is a trea ty which is a t issue here, for the 
purpose of this memo, this basic definition will do. International law scarcely 
limits the subject matte r of treaties , as the limits come rather from political 
considerations and constraints recognized by the contracting parties. Those fa
miliar with basic contract law will recognize many concepts in treaty law. For 
example, tr eatie s can end upon a certain  date, after a specified event has  taken 
place, or for failure to renew. Again analogous to contract law, there are certain 
accepted doctrines under which a State can withdraw from a treaty or refuse 
to perform its obligation under it, such as mater ial breach by the other party, 
or impossibility of performance, such as war. Many treaties  provide for simple 
termination by notice, as in the Mutual Defense Treaty. There are also many 
concepts special to in ternational law as well, not relevant here. (See for example. 
Brierly, supra, at p. 327; and the Vienna Convention on the Law of Treaties of 
May 23, 1969, Articles 48. 49, 60, 61, & 62 for examples of contract concepts, and 
Articles 31, 50, 59, 63 and 64 for examples of special in ternational law concepts.)

Treaties can also end or lose the ir force by being broken, as when a party fails 
to honor a necessary treaty obligation or engages in conduct inconsistent with 
the requirements of a treaty. Such behavior is improper under interna tional law, 
but the international state  system offers far  fewer formal remedies than does 
domestic contract law for an analogous contract dispute.

"Termination” can be used to describe the  end of t reaties in all of the  above- 
mentioned circumstances, but to so apply i t would cover a range of qualitatively  
different actions, legitimate and illegitimate. An important analytic distinction 
must be made between termination and "abrogation”, with termination defined 
as the ending of treat ies on or within thei r terms, (or for an internationally 
sanctioned reason), while abrogation implies willful nullification o r breach of 
treaty obligations.

The fata l flaw in Senator Goldwater’s study, “China and the Abrogation of 
Trea ties” lies in the failure to distinguish between the concepts of termination
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and abrogation as described above. By using them interc hang eably, Senator  Gold- 
water makes judgments abou t one type of a ction  only app rop ria te for  the other.
(See, for example, the  sta tem ent  at  page 26 of the  st udy : A number of other 
treaties have been term inated by ny incat ion of new tre ati es  on the  same 
subject.) As shal l be described below, the Preside nt lias full power to term ina te 
treaties within the ir own terms , while both branches  can cons titu tionally  viola te 
internatio nal  law by tak ing  step s which abrog ate trea ties .

Nor is it true,  as Senator  Goldwate r argues  in his lawsuit, that  the Senate is 
a necessary par ty to the Mutual Defense Tre aty  under inte rna tional  law. The 
error in this approach lies in the  improper  equation of the  Senate’s undeniable  
role in the  making of treati es with the  role of the United States as a par ty to a 
trea ty. Only sta tes  can make trea ties. The President  speaks and acts for  the 
United Sta tes  in foreig n affairs  as its  exclus ive agent . While the Senate has  a 
constitu tiona lly requ ired  role in trea ty-making, it  has  no independent stan ding 
under inte rna tional  law. Thus the  ‘‘parties’ to the Mutual Defense Tre aty  of 
1954 a re the  United Sta tes  an d the  Republic of China, represen ted by their  chiefs 
of state.

II . TH E TER MS OF THE MUTUAL DEFEN SE TREATY OF 19 54

The Mutua l Defense Tre aty  between the United  Sta tes and  the ROC pledges 
the two nations  to mutual  defense for the purpose of deterr ing  aggressors and 
resisting communist subversion cons isten t with  the term s of the United Nations 
Charter (Artic 'es I & II, the  Ch arter Preamble). Article V of the Treaty de
clares th at : “Each  Pa rty  recognizes that  an armed att ack in the West Pacific 
Area directed aga ins t the ter ritor ies  of e ither of the Parties would be dangerous 
to its  own peace and  safe ty and  decla res that  it would act to meet the common 
danger in accordance with  its  constitutio nal  processes.’’ Artic le VI defines the  
ter ritory of the ROC which the U.S. pledges  to defend as being Taiw an and the  
Pescadores.

For the purposes  of thi s memorandum, the most imp ortant  a rtic le is Article X, 
which sta tes  that  the  Treaty “sha ll rema in in force  indefin itely” and goes on to 
say that  “Either Pa rty  may terminat e (the Treaty)  one yea r af te r notice has  
been given to the other Pa rty ”. No special condi tions  or requ irements  for termi
nation a re sta ted  oth er t han  the one-year notice provision.

This  memorandum investigate s the  problem of separat ion of powers and the  
term inat ion of tre ati es in ligh t of the dist inct ion between abrogatio n and termi
natio n made above in view of the steps  actually taken by Preside nt Car ter.

II I.  TH E SEPARATION  OF POWERS AND FOREIGN AFFAIRS

Artic le II, 8 2 of the  Con stitu tion begins: “He (the President ) sha ll have  
Power, by and with the  Advice and Consent of the  Senate,  to make Treatie s, pro
vided two-thirds of the Senator s present concur. • * ♦” This  terse sentence is 
the sole guide to be found in the  Constitu tion to the making and term ination  of 
tre ati es (a t least with out  the int erp retation or extension of other prov isions).  
Tre atie s are  mentioned elsewhere in the Constitu tion (in Artic le II I,  §2 ju ris 
diction over cases ari sing und er tre ati es  is given to the fede ral court s, and 
Artic le VI, 8 2, tre ati es  a re  declared to be the “Supreme Law of the Land” along 
with the  Constitu tion and the Laws of the United  Sta tes ) but neither section 
helps to answ er the question of the separat ion of powers and  the term ination  of 
trea ties .

Sena tor Goldwater argu es th at  as Artic le II  of the Constitu tion require s the 
Preside nt to “take care th at  the  laws be fai thfully executed”, and th at  as a 
tre aty  is given the force of law through the Supremacy Clause, a tre aty  can only 
be term inated  by the  “lawmaking" power—“The  general rule  might be sta ted  as 
fol low s: As the President  alone canno t repeal a sta tute, so he alone canno t repea l 
a tre aty .” (“China and the Abrogat ion of Trea ties,” p. 13.) Fur thermo re, Senator  
Goldwater contends  that  the desi re of the  Framers of the Constitution th at  the 
United Sta tes honor tre aty obligations  compels t he conclusion that  the  Cons titu
tion requires the consent of two-thi rds of the Senate,  or of Congress, to the 
term inat ion of a treaty . (Id.  a t p. 27.)

Nei ther  proposition can stand close s crutiny  according to the  research  car ried 
out in  pre paratio n of this  study.

In view of the silence of the Cons titution about the  termin atio n of treaties,  it 
is no more logical to claim as Senator  Goldwater does that  if the tre aty  making
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po wer  lie s in th e P re si de nt an d Sen at e to ge th er , th en  th e tr ea ty  te rm in at io n 
po wer  m us t al so  be lon g to  them  jo in tly,  th an  it is to ar gue th a t th e ve ry  si len ce  
of  th e C on st itut io n w ithdra w s th e te rm in ati on  po wer  fro m th e Sen at e—ex pr es io  
unia s es t exc'.u sio  a lt eri us.  (T ra n s la ti o n : th e ex pr es sion  of  on e th in g im pl ies th e 
ex clu sio n of  anoth er  th in g ; a we ll know n max im  of  s ta tu to ry  co ns truc tion .)
Th ou gh  a tr ea ty  by v ir tu e of  th e su pr em ac y clau se  h as  th e fo rc e of  l aw , it  c an no t 
be so e as ily eq ua te d w ith  legi slat io n.

F ir st , it  ca n reas on ab ly  be po in ted ou t th a t the C on st itut io n pr ov ides  tw o 
di ff er en t pr oc ed ur es  fo r law-m ak ing (l eg is la tion  an d th e tr ea ty -m ak in g proc es s)  
si m il ar on ly  in th e sh ar ed  su pr em ac y of  th e ir  lega l “r esu lt ”’ Any a tt em pts  to 
eq ua te  th e tr ea ty -m ak in g pr oc ed ur e w ith  th e  le gis la tive proc es s igno re s th e  
ex pr es s la ng ua ge  of  th e Con st itut io n.  Second , o th er no n- legi slat iv e ac ts  ha ve  th e 
force of  law in th e U ni ted S ta te s (s ee  below fo r a di sc us sion  of  ex ec ut iv e agre e
m en ts  and ot her  Exe cu tiv e ac ts  hav in g th e fo rce of  l aw ).  “L aw ” is no t mad e on ly 
by th e le gi sl at iv e br an ch .

Fin al ly , it  ca nn ot  be de m onst ra te d th a t th e F ra m ers  pl an ne d to  al low one-  
th ir d  of th e Se na te  pl us  one to ha ve  a ve to po wer  ov er  ch an ge s in  th e  fo rm al  •
in te rn ati onal re la tion s of  th e U ni te d St at es . Th ough  pu tt in g  th e qu es tio n to  an  
im ag ined  part ic ip an t in th e C on st itution al  Co nv en tio n is  no t th e  mo st rig or ou s 
of  a rg um en ts , it  se rv es  to  po in t ou t ti le  wea kn es s of Sen at or G ol dw at er 's sp ec ul a
tion s as to  th e in te nt  of  th e F ra m ers  in th is  ar ea . In  ad di tion , po sing  th e prob lem 
in  th is  f as hi on  il lu st ra te s th e un de m oc ra tic conseq ue nc es  of a ri gi d in te rp re ta ti on  
of  t h is  sep ar at io n  o f p ow ers pro ble m.

Inde ed , th e qu es tio n of  th e  pr oc ed ur e fo r te rm in ati ng  tr ea ti es was  sc ar ce ly  
men tio ne d a t th e C onst itution al  Co nv en tio n, an d th er e wer e no sign ifi ca nt  pro 
po sa ls  to  de line at e th e te rm in at io n pr oc ed ur e.  As fa r as  th e tr ea ty  po wer  an d 
tr ea ti es wer e co nc ern ed , th e  del eg at es  to th e C onst it u tional  Co nv en tio n wer e 
mu ch  more co nc erne d w ith pr ev en ting  th e in te rf ere nce  by th e S ta te s in th e fo r
eign re la tions of  t he  new na tio n.  (See . e.g. Art.  1, S 10: M. F arr an d . “T he  Re co rds 
of  th e F edera l Con ve nt ion” (rev . ed. 1966) Vol. I, pp. 47, 164, 1 71 ; Vol. II , pp. 135,
442.)  Ther e was  ag re em en t th a t th e tr ea ty  po wer  shou ld  be an  ex clus ive a tt ri b u te  
of  t he  nat io nal  go ve rnmen t. Tru e,  th ere  w as  d is ag re em en t ov er  which  br an ch  wa s 
to  e xe rc ise it , (F arr and , Vol. I. pp. 292, 30 0:  Vol. II . pp. 144 -45 ) an d inde ed  th er e 
was  a t le as t as  mu ch fe a r of  an  ab us e of  p ow er  b y th e Sen at e as  th er e w as  of th e 
Exe cu tiv e.  (F a rr an d , Vol. II , pp. 297, 392, 538. 547-5 0.)  A pp ar en tly th e co ns en t 
po wer  w as  pu t in  th e Sen at e to  pro te ct  th e sm al le r st at es , wh o fe ar ed  ab us es  of 
th e  t re a ty  powe r. (F a rr an d , Vol. I l l ,  pp. 384-8 9.)

Th us , th ere  is no ea si ly  de te rm in ab le  te x tu al an sw er  to  th e prob lem of  the 
se par at io n  of  po we rs an d th e te rm in ati on  of  tr ea ti es.  Th e mu ch  so ught -a ft er  
“i n te n t of  th e  F ra m er” can on ly be foun d in th e wor ds  of  th e Con st itut io n.  No 
o th er in te rp re ta ti ve  so ur ce  can be show n to  be comp ell ing , an d re lian ce  on an y 
oth er so ur ce  wo uld  plac e an  in di vi dua l or  a fa ct io n in  a po si tio n su per io r to  
th e C on st itut io n its el f. To th a t ex te nt,  th e re co rd s of th e Co nv en tio n are  va luab le  
be ca us e they  reve al  no cl ea r pl an  on th e p a rt s of th e F ra m ers  of  t he  Con st itut io n.
The  va gu en es s of  th e co nst itu tional  la ng ua ge  co nc erni ng  th e tr ea tv  powe r may 
ha ve  been de libe ra te . (F a rr an d . Vol. II I.  pp. 369-7 0) in o rd er to  en co ur ag e a 
co op er at iv e in te rp re ta ti on  of  th e se par at io n  of po wers in st ea d of  an  infle xible 
“b ri gh t- line” po sit ion.

Lo ok ing a t th e C ons ti tu tion  an d th e C on st itut io nal  Co nv en tio n,  it  is a t le as t 
as  pl au si ble  to reac h co nc lusion s dir ec tly op po si te  to  thos e of  th e prop on en ts  of  a 
ne ce ss ar y ro le  fo r th e Sen at e in th e te rm in at io n  of  tr ea ti es . One ob vio us  po te nt ia l 
so ur ce  of  gu id an ce  is h is to ry  an d pra ct ic e un de r our C onst itu tional  scheme.

How ev er,  hi st or ic al  pra ct ic e is  on ly  per su as iv e if  it is un an im ou s or  ne ar ly  so.
Such unan im ity  could  th en  be ta ken  to re pr es en t an  en du ri ng  c on se ns us  as  to th e 
pro pe r co ns ti tu tion al  in te rp re ta ti on  an d cou ld be re lie d upon  in co nst itutional  
po lit ic s. On th e  ot her  ha nd , a mi xed ba g of  h is to ri ca l ep iso de s an d in ci de nt s can 
su pport  di ve rs e sch oo ls of  th ou gh t, w ithout pr ov id in g a firm  fo un dat io n fo r an y 
one.

IV. THE LESSON OF HISTORY

In  fa ct , hi st or ic al ly , a var ie ty  of  di ff er en t ap pr oa ch es  ha ve  been ta ke n to th e *
te rm in ati on  of  tr ea ti es in th e 1 ni te d St at es , al th ou gh  th er e is an  em erging  tr en d 
to w ar ds th e ex er ci se  of  d is cr eti onary  po we r by th e Exe cu tive  Bra nc h.  The re fo re , 
th ere  is  li tt le  m er it  in  an  ex hau st iv e co mpi la tio n of  h is to ri ca l in ci de nt s an d 
an ec do tes. A few  ex am pl es  wil l suffice to show  th e ra ng e of  tr ea ty  te rm in at io n 
pra ct ic es  a nd  t he  a cq ui si tion  o f E xe cu tive  po wer  in  t h is  a re a.
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President Lincoln gave Great Brita in notice of termination of the Rush-Bagot 
convention in 1864. A resolution authorizing the President to give the required 
notice passed the House but not the Senate. Subsequent to President Lincoln’s 
action, a joint resolution was passed “ ratifying” the President’s action. Senator 
Goldwater describes thi s resolution as  a “rebuke” to President Lincoln and as an 
action “in defense of (Congress’) perogative.” (“China and the Abrogation of 
Treaties”, p. 17.) Rebuke or not, Lincoln late r withdrew the notice and the 
treaty  remained in force. Whatever the domestic political consequences of Presi 
dent Lincoln’s actions were, this episode hardly can be taken as convincing evi
dence of a Constitutionally required prior role for the Senate in the terminat ion 
of treaties.

In 1879, Congress passed a bill requiring President Hayes to abrogate several 
articles of the 1868 Treaty with China. President Hayes vetoed the legislation, 
stating that  it was an unconstitu tional attempt to modify an existing treaty . He 
also acknowledged tha t Congress could terminate treat ies by signalling the 
refusal of the nation to comply with them. President Hayes thus acknowledged 
tha t Congress could constitutionally violate international law by abrogating 
treaties (see below) but certainly  did not “uphold the tradi tiona l joint  role of 
the President and Senate together to make or modify treaties,  as claimed by 
Senator Goldwater in his study. (Id. a t p. 19.)

The actions and views of Presiden t Taf t regarding  the terminat ion of the 
Russian Treaty of 1832 show the confusion surrounding the terminat ion of 
treat ies and the separation of powers, as well as the futili ty of expecting an  un
ambiguous line of precedent from history. President T aft gave notice of termina
tion of the treaty in 1911. His action was subsequently approved by joint 
resolution, but Taf t late r asserted tha t the power to terminate treat ies belonged 
to the President. Certainly no prior consent of Congress was required in his view. 
(Taft, “Our Chief Magistrate  and Hill Powers” (1925), pp. 116-17.)

Senator Goldwater argues tha t Taft’s action “was a concession to recognized 
congressional power” (Id. at p. 21) in light of the desire of Congress to abrogate 
the treaty. President Ta ft’s views on the power of the Chief Executive to termi
nate trea ties were not consistent, but Senator Goldwater is in error when he 
asserts  th at President T aft  “made no claim th at his diplomatic notice would have 
any validity without legislative approval” (Id. at p. 21).

The trend in treaty-termination practice in this century has unmistakably 
been towards uncontradicted discretionary power in the Executive Branch. Even 
Senator Goldwater concedes that,  noting nine different instances where Pres i
dents have given notice of t ermination without prior or subsequent Congressional 
approval. (Id. at 23.)

For example, President Franklin Roosevelt gave notice of termination of the 
Extradition Treaty of 1931 to Greece in 1933, prompted by the refusal of the 
Greek government to extradite an individual suspected of fraud. The notice was 
withdrawn, but the incident is a perfec t example of the power of the President to 
determine when a trea ty has been violated by another party to it, and to termi
nate it if deemed necessary. This episode cannot be distinguished by Senator Gold- 
water, merely because the notice of terminat ion was withdrawn but stands 
as proof positive of the uncontested Presidential power in the area of trea ty 
termination.

In 1965, in order to secure a revision in the Warsaw Convention pertaining 
to limitations on the liability of international air  carriers, the United States 
announced its intention to withdraw from the compact. Representatives from the 
State  Department testified before the Senate Foreign Relations Committee about 
the plans of the adminis tration,  but never sought formal approval for the deci
sion of President Johnson. In fact, the scare tactic worked and the United 
States withdrew’ its notice of termination. No challenge to the tactics of the 
administration  was made, and this is but another example of the uncontested 
exercise of Presidentia l discretionary power in the conduct of foreign affairs.

Each example provides only a bare summary of complex events, and this 
short list is by no means all-inclusive. Yet, these examples show the futility 
of attempting to find any lesson from history beyond the steady increase in the 
power of the Executive. Evidently, there  has been a history of flexible sharing 
of power between the branches of government with overlapping powers in foreign 
affairs as well as the growth in the power of the Presidency. In view of the 
vast changes in the w’orld and in the base of inter- state  relations, it would seem 
reasonable to argue tha t recent patterns  reflect the balance of the Constitu
tional scheme in the twentieth  century. This is certainly more plausible than
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it is to argue chiefly with examples drawn from the eighteenth and nineteenth  
centuries tha t Congress or the Senate have a constitutionally required prior role 
in the termination of treaties.

Other students of Constitutional history support this conclusion, finding tha t 
Presidents and Congresses have worked out different processes for terminating 
treat ies at different times. The most exhaust ive study of the separation of powers 
as it affects international agreements can be found in the artic le by McDougal 
and Lans, “Treaties  and Congressional-Executive or Presidential Agreements: 
Interchangeable Instrum ents of National Policy", 54 Yale L.J. 181, 534 (1945), 
in which the authors catalogue seven different approaches of the termination 
of treatie s, all actually followed by different Presidents and Congresses (at 
334-37).

These examples reflect the disparity of the incidents discussed above. No clear 
patte rn can be read from them, and taken on their  face, the approaches are con
tradicto ry. Presidents have terminated treaties on the ir own motion, and sought 
the consent of Congress. “Overwhelming his torical support” for any one inter
preta tion can only be created trough careful selection from the conflicting 
practices of ear lier times. All that  can safely be said is t hat there  has been a gen
eral pattern of Executive cooperation and consultation with Congress, combined 
with distinct exceptions for Executive initiative at the discretion of the Presi
dent. This is quite different from claiming as Senator Goldwater does that 
Presidential termination of the Mutual Defense Treaty with the ROC without 
securing the consent of the Senate is unconstitutional, or an impeachable offense. 

V. TH E POWER OF TH E PRE SID ENT  IN  FOREIGN AFFAIRS

The totality of separation of powers in foreign affairs is a difficult subject, 
far  beyond the scope of this memo. (See L. Henkin, “Foriegn Affairs and the Con
stitut ion,” 1972.) But the separation of powers in connection with the termina
tion of treaties cannot be understood wi thout some recognition of the vast power 
now exercised by the President in foreign affairs and in the making of treaties. 
Whatever the intent of the Framers, the President has become the pre-eminent 
figure in the creation and administration of American foreign policy. A partia l ex
planation for this pre-eminence can be found in the monopoly of the  Executive 
Branch on communications with other governments, an area forbidden to Con
gress. In the eyes of the world, tlie Presiden t speaks for America and to a 
large extent, the world speaks to America through him. The contradiction men
tioned at the outset of this memorandum has worked to the advantage of the 
Executive, as it is the  branch best sui ted to exercise the sovereign powers of the 
nation in the world of nation-states. It  may only be through hindsight that  this 
gradual increase of power seems inevitable, but it is apparent and to date, 
apparently ireversible. (See below for statements of recognition o f  Executive 
power by courts and commentators.)

Three “powers” must be described briefly before this discussion can re-focus 
on the termination of the Mutual Defense Tr ea ty : the “trea ty” power, the 
“recognition" power, and the “commander-in-chief” power.

In spite of the provision for the advice and consent of the Senate in the making 
of t reaties, the negotiation of t reaties is now accepted as the sole prerogative o f  
the President, though in his political judgment he may consult with Congress, the 
Senate or individuals. (See, for example, of consultation at the initiative of the 
President, Lowenfleld and Mendelsohn, “The United Sta tes and the Warsaw Con
vention, 31 J. Air L. & Comm., 291, 301 (1965) ; see also, McDougal a t 206-7 for 
a description of the early abandonment of the Senate's role in negotiating trea
ties).  Only the President can decide whether to negotiate a treaty,  and when and 
whether to enter into or break off negotiations. As Henkin sums it up:

“Presidents have refused to send to the Senate treaties already nego tiated; 
they have withdrawn treat ies from the Senate before it acted : they have refused 
to rat ify  t reatie s to which the Senate consented ; they have refrained from press
ing for Senate consent to treatie s submitted by their predecessors * * ♦” (at 133).

Furtherm ore: “Once the Senate has consented, the President is free to make 
(or not to make) the trea ty and the Senate has no fu rther authority in respect 
of it. Attempts by the Senate to withdraw,  modify, or interpret its consent afte r 
a trea ty is ratified have no legal weight ; nor has the Senate anv authoritative 
voice in interpret ing a treaty or in terminating it.’ (At 136; see also McDougal, 
at 209, n. 64.)
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In addition  to the disc retionary powers of the  President  as  regards trea ties, 
Pres iden ts can make (and have frequently done so in the  past)  binding in ter
nationa l agree ments (i.e. executive agre eme nts)  which are not “tre ati es ,” and 
there fore  do not requ ire the  consent of the Senate or even, in some cases, of 
Congress (see generally, McDougal). This  practice  has  been affirmed by the  
Supreme Court, as will be discussed, and has  never been successfully challenged. 
Ju st  as treati es can be the  suprem e law of the land, so too can some executive 
agreements.

Leaving to one side the question of the  source of the  power, the President  
does have the sole power to recognize other sta tes  or to break off diplomatic 
relations. (See Henkin at  47 and Art. II,  § 3.) While the re is lit tle  d isagreem ent 
that  the recognition power belongs to the  Pres iden t, thi s power can be distin
guished from the jiower to t erm ina te trea ties. In the  case of the  Mutual Defense 
Tre aty  with  the  ROC, the separa tion  between  the  recognit ion power and the 
power to terminat e t rea tie s d isappears. Recogni tion by the  United Sta tes,  through 
the  President , of the PRC as the governmen t of China, causes  the  ROC to cease 
to exist  as fa r as tlie United Sta tes is concerned at  leas t as the  government of 
China. There  is no necessary  reason why U.S.-Taiwan rela tions could not con
tinue on a  revised basis, but only on the  ground th at  the ROC make a sovereign  
claim different from th at  of “China”. Again, these  issues are beyond the  scope of 
this  memo. Recognition of the  PRC nei the r terminates nor abro gate s the  M utual 
Defense T re at y; instead, the tre aty’s conceptual basis  would be null ified. As fa r 
as the U.S. is concerned, the ROC could not re-appear on the intern ational legal 
scene, af te r the  recognition of the PRC, excep t as a different nation. (See the 
testimony of Jerome Cohen, sup ra.)

Victor Li’s explana tion  of the theory of “de facto recogn ition” turns on an 
acknowledgement of two sep ara te societies.* Under the theory, the  United Sta tes 
could eith er ignore the riva l claims  to “China” made by the PRC and the ROC 
and tre at  them  as differen t nations, or accep t the  PRC's  claim in prin cipl e but 
continue to deal  with  the ROC. Japan has  followed just such a course in recog
nizing the  PRC while simul taneously continuing to trade  with the ROC. Japan 
does not officially deny th e sovereignty of the  PRC.

The commander-in-ch ief powers of the  Pre sident  may be the broadest  of all 
his powers. (See generally, Wallace, “The War-M aking Powe rs: A Con stitu tional 
Flaw ?” 57 Cornell  L. Rev. 719 (1972). ) This power is mentioned in connection 
with the Mutual Defense Treaty and the  problem of its term inat ion precisely 
because it is a defense treaty . Thus, anoth er major preside ntia l power  is drawn 
into this question , and thi s power is one which Congress has  very limited power 
to contro l—in the  sense of d iscretionary , policy decisions, not in the  sense of the 
Itower to  raise armies. In view of global strategy and American mil itary policy 
the Pres iden t as Commander-in-Chief could term ina te the Mutual Defense Tre aty  
on its  terms withou t sub stantial procedural challenge from Congress. There 
may well be a political price  to pay for such a decision, internally  an d exte rnally,  
but that  price  will vary  with the times and the  polit ical skill of the  President, 
and  should not be equated  with  a Consti tutiona l prohibition from tak ing  that  
step.

The combina tion of the  ins titu tional  advanta ges  of the Executiv e Branch— 
the monopoly on comm unications with  foreign  governments, int ern al efficiency, 
secrecy and collection of information, for  example—the con trad iction between 
the  nat ional separat ion of powers and  intern ational sovereignty, and the emer
gence of the United Sta tes as a world power have produced the gre at Pre si
dential power briefly described above. Discret ionary judgm ents,  as the  termina
tion of a tre aty on its  terms , are  the  province of the  branch of government  best 
qualified to make them. In the  eyes of the  world, the  Pres iden t acts for the U.S.

Thus, the  sum of domestic and intern ational precedent indicate s that  the Pre si
dent  can tak e the  steps necessary to terminate a treaty  on its  terms , without 
consulting Congress or the Senate . Res tatemen t (Second)  of Foreign Rela tions 
Law of the United States, § 163 (1965).

2 “N ormaliza tion of Rela tions with  the  People’s Republic of Ch ina: Practic al Implica
tions,” Subcommittee on Asian and Pacific Affairs, 1977, U.S. Government Pr int ing  Office, 
p. 83.
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VI. TH E CONST ITU TIO NA L ROLE OF CONGRESS IN  FOREIGN AFFAIRS

The President of course is not a monarch, even in the conduct of foreign 
relations. His actions and decision are subject to countless political constraints,  
and most major decisions bring Congress into the process as they require 
legislative support (as in the war in Indo-Cliina, which, though, undeclared, 
was supported every year, following the Tonkin Gulf Resolution, by Congress 
through the appropria tions process). In the field of foreign affairs no President 
has yet attempted to proceed in reckless disregard  of the sentiments of a 
legislative majority, even though he technically would have the power to do so 
at least for the  60 days mandated by the War Powers Act.

Besides the role explicitly given to the Senate in the making of treaties,  
Congress has many powers which insure its cooperation or assent for the 
effective survival of any international agreement to which the U.S. is a party. 
Many in ternat ional agreements, t reaties as well as executive agreements, require 
supplemental legislation, or the appropria tion of funds. Congress has neither 
a Constitutional nor an international legal duty to enact legislation necessary 
under the terms of a treaty, or to appropriate funds to meet an international 
obligation. No President can command such legislation. Obtaining it is entirely 
a political process, and thus one which gives Congress great bargaining power.

Congress cer tainly has the power to abrogate a treaty.  It can refuse to pass 
necessar.v supplemental legislation, or may even enact subsequent inconsistent 
laws, nullifying the effect of any interna tional agreement. These are attribute s 
of the legislative power of Congress, and therefore Presidents have been careful 
to cultivate Congressional support for the ir foreign policy.

However, the power to abrogate treat ies is not the same as the President’s 
power to terminate treaties.  Eithe r the Executive branch or Congress can 
effectively nullify or abrogate an interna tional obligation of the U.S., limited 
only by the political consequences of the act, not by the separation of powers. 
Neither branch can prevent such a step by the other, except through political 
means. In fact, there is good reason for believing tha t the increasing use of the 
executive agreement and other procedures bypassing the trea tv requirement 
stems from the abuse of the one-third veto by the Senate in the bitte r fight over 
American participation in the League of Nations—see McDougal at 558-61.

It is impossible to reconcile the actual extent of Presidential power with the 
argument advanced by the proponents of a mandatory Congressional role in the 
terminat ion of trea ties. The power of the President is the strongest refutation of 
the position tha t the President may not terminate the Mutual Defense Treaty 
without first obtaining the approval of Congress, and is also the basis for the 
more accura te recognition of the overlapping powers of the two branches, and 
the essentially political nature of the “checks and balances” in the separation 
of foreign affairs- related powers.

VI I. OP INIONS  AND COMMENTARY  ON TH E SEPA RATION OF POWERS AND TH E TERM INA 
TION  OF TREATIES

1 lie difficulty of the problem of the separation of powers and the termination 
of tr eatie s has invited a considerable amount of commentary. Senator Goldwater 
is not the first to reach the conclusions tha t he now advocates, and there are in 
the mass of opinions and views a number of statements which take essentially 
the same position and are cited by him. Just for example, there are Janies Madi
son’s views on treaty  termination ; an 1856 Report of the Senate Foreign Rela
tions Committee; speeches in 1865 by Senators Davis and Sumner (the latte r 
in turn  quoting from Story's “Commentaries on the Constitution.” and Justice  
Iredell in 11 arc v. Hylton, see below) ; a law review article prompted by the 
proposed revisions in the Warsaw Convention; statements by Presidents Hayes 
and Ta ft;  opinions by Secretary of State Hughes, an Acting Attorney General, 
and Professor Corwin's book, “The President's Control of Foreign Relations.'’

While the authors of these opinions certainly share certain common assump
tions and conclusions, they cannot be pooled together to create the semblance of 
a consensus of opinion throughout American history on this issue. There a re and 
there have always been equal numbers of commentators taking directly opposite 
positions.

As Just ice Jackson so aptly observed in his concurring opinion in Younqstown 
Co. v. Sawyer, 343 U.S. 579, 634-35 (1952) :
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“A judge, like an executive advisor, may be surprised at the poverty of really 
useful and unambiguous autho rity applicable to concrete problems of executive 
power as they actually  present themselves. Jus t what our forefa thers  did envi
sion, or would have envisioned had they foreseen modern conditions, must be 
divined from mate rial almost as enigmatic as the dreams Joseph was called upon 
to interpret for Pharaoh . A century and a half  of partisan debate yields no net 
result but only supplies more or  less apt quotations from respected sources on 
each side of any question. They largely cancel each other.” (See a lso the foot
note to this quotation, “A Hamilton may be matched against a Madison”, etc.)

Even cursory review of the lite ratu re on the subject proves Justice Jackson’s 
point. In addition to the views of such authorities  as Henkin, McDougal, Lans, 
and Wallace discussed above, numerous write rs have promoted or acknowledged 
the reach of presidential power in foreign affairs. President Taf t can be cited 
not only by proponents of Senate power, but also by those finding a d iscretionary 
power to terminate trea ties  in the highest Executive office. W. Taft “The Presi
dency,” (1916), pp. 112-117.

In his article, “The Jones Act and the Denunciation of Treaties,” 15 Am. J. 
In t’l Law 33, 38 (1921), Reeves says, afte r a review of the political history, “It 
seems to be within the power of the President to terminate trea ties  by giving 
notice of his own motion without previous Congressional or Senatoria l action.” 
Writing years later, Nelson reaches a similar  conclusion: “Diplomatic practice 
coupled with judicia l opinion demonstrates tha t the President a s the chief organ 
of foreign relations, has the primary responsibility with respect to the termina
tion of treaties. He may perform this function alone or in conjunction with the 
Congress or the Senate.” “The Termination of Treati es and Executive Agree
ments by the United States : Theory and Practice”, 42 Minn. L. Rev. 879, 906 
(1958).

Perhaps the single most influential opinion on this problem comes from John 
Marshall in a speech in the House of Representatives, before becoming the  thi rd 
Chief Justice. Discussing a decision under an extradition treaty, Marshall said :

“The president is the sole organ of the nation, in its externa l relations, and 
its sole representative  with foreign nations. Of consequence, the demand of a 
foreign nation  can only be made on him. He possesses the whole executive power. 
He holds and directs the force of the nation. Of consequence, any act to be per
formed by the force of the  nation, is to be performed through him. He is charged 
to execute the laws. A trea ty is declared to be a law. He must then execute 
a treaty , where he, and he alone, possesses the means of executing it.” (The 
speech is printed in 18 U.S. (5 Wheat.) 201, 212.)

Quincy Wright, a noted Constitutional writer of an earli er generation, found 
tha t the discretionary power to decide when the provisions of a trea ty are  ter 
minated belongs to the President along with the power to denounce treaties, 
while simultaneously finding tha t the consent of Congress was necessary. Q. 
Wright, “The Control of American Foreign Relations” (1922), pp. 256-60 (ex
amples given).

The difficulty of the problem of the separation of powers and the termination of 
treat ies is illus trated by the conflicting conclusions of Wright. Many other stu
dents of the problem have been reluctant to endorse unfettered discretionary 
power for either  branch, preferr ing instead a sharing  of power between the 
branches, while stopping short of finding an express Constitutional mandate for 
a particular procedure.

An artic ulate statement of this position comes from Stefan Riesenfeld, who 
found a shared power to terminate treat ies “most logical” and went on to say, 
“* * * the Curti«8-Wriffht case has reaffirmed the rule tha t the President and 
Congress, cooperating in the field of international relations, are not hampered in 
the attainment of a smooth-running and adaptable (foreign) policy by the ob
stacle of a strict appl ication of the doctrine of separation of powers. (“The Power 
of Congress and the President in International Relations: Three Recent Supreme 
Court Decisions”, 25 Cal. L. Rev. 643, 659, 669 (1937). (See also Reeves at p. 38: 
E. Corwin, “The President’s Control of Foreign Relations” (1917), p. 115.)

In conclusion, Justice Jackson’s telling language in Younffstoicn (quoted 
above) accurately assesses the futil ity of relying upon the commentators. As 
with the review of the Constitution, the Constitutional Convention and histo ri
cal practice, the strongest  conclusion is a negative one : no clearcut patte rn of 
practice can be found, nor has there ever been an  enduring consensus of opinion 
as to a final resolution of the issue.
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Indeed, the recu rring  theme throughout these  sources of i nte rpr eta tion is that  
of polit ical resolut ion and settl eme nt of treaty  problems. Pol itica l solutions vary 
with the politic s of the time, and permit execut ive discret ion. The advocates of 
the requirement of prior  consent of two-thirds of the Senate to the term inat ion 
of a tre aty  to the contrary , the history of the 20th century American prac tice of 
tre aty  term inat ion allows the P residen t g reat  lat itude, and thus would seem to en
compass the  termination of the  Mutual Defense T reaty on its  terms.

VIII . THE SUPR EM E COURT AN D THE SEP ARATION  OF POW ERS IN  FOREIGN AF FA IRS

Tre atie s are  the “supreme law of the  land’’ (Art. VI, §2)  and  the Supreme 
Court has  repeatedly inva lida ted sta te laws inconsistent with  tre aty  terms  
(Missour i v. Holland, 256 U.S. 416 (1920) ; see Henkin  at  165). Thus, Supreme 
Court, as the thi rd branch  of government unde r the Cons titution, must be taken 
into account in any discussion of the separation of powers.

For the  purposes of thi s memo, three general points can be made about the *
Supreme Cour t and the  sepa ration of powers problem posed her e: (1) There  
is no holding on i»oint by the  Court on the sepa ration of powers and treaty  
terminat ion ; (2) There is gre at jud icia l deference to the “poli tical branches” 
with regard  to foreign aff air s; (3) There has  been express jud icia l recognition 
of the primacy of the Execut ive Branch in the conduct of America’s internatio nal  
rela tions.

It  is doub tful tha t a question such as the one posed by thi s memorandum 
could or would be decided by the  Supreme Court. The Court has  long been 
chary  of int rud ing  into America 's foreign  relat ions. This  deference comes from 
a number of sources, including the limi tations  of the jud iciary  in dealing with 
essential ly political problems, the inap prop riatenes s of judicia l cognizance of 
the power politics of foreign policy, and a  recognition of the limited role assigned 
to the Court by the Const itution . (See generally , Henkin, Chap. VIII.)

In one of the  leading opinions on the position of the judicia l branch  in the 
sepa ration of powers, the  Supreme Cour t had occasion to review in passing the 
sepa ration of powers p rincip les in foreign af fa irs:

“Our cases in this  field seem inva riab ly to show a discriminat ing analysi s of 
the pa rti cu lar  question posed, in term s of the histo ry of its management by the 
political branches, of its  susceptibi lity to jud icia l handling in the ligh t of its  
na tur e and  posture in the  specific case, and of the possible consequences of jud i
cial action.  For  example, though a court will not ordinari ly inquire  whe ther  a 
treaty  has  been term inate d, since on that  question  “governmen tal action * * • 
must be regarded as of controlling importance if there has  been no conclusive 
‘governmental action’ then a court can const rue a tre aty  and may find that  it 
provides the answer, (cit ations omit ted)  * * * “While recognition of foreign gov
ernm ents  so strongly defies jud icia l treatm ent  that  without execu tive recognition 
a foreign sta te  has been called ‘a republic of whose e xistence we know noth ing’, 
and the  judi cia ry ord inar ily follows the executive as to which nation has sover
eignity  over dispu ted ter rito ry,  once sovereignty  over an area is politica lly det er
mined and  declared, courts may exam ine the resu lting sta tus  and decide inde
pendently whether a sta tu te  applies to th at  are a.” Baker  v. Carr, 369 U.S. 186,
212-13 (1962).

While thi s is not exhaustive , it cap ture s the  basic att itu de  of the Court. This  
judicia l caution in face of such highly political problems would make it un
likely that  the  Court would wish to rule  on the case of the term inat ion of 
the  Mutual Defense Tre aty  with  the ROC. Thus, the problem would be left  to 
resolut ion by the politica l process.

There have been several 20th century cases in which the Supreme Court has 
recognized and enforced the  broad preside ntia l power briefly described  above. *
In United Stu tcs  v. Curt iss-Wright,  299 U.S. 304 (1936), the Court in an opinion 
by Jus tice Sutherlan d, adopted the  “sole organ” language of John  Marshall 
quoted ea rli er  in the course of holding  th at  the  Preside nt could prohibit the 
sale of arm s to par tic ipants  in the  host iliti es in the Chaco region of South 
America. Jus tice Suth erland found that  the nat ional government was vested with -

sovereign powers not necessarily dependent upon specific Cons titut iona l gran ts, 
and  th at  those powers were largely exercised by the  President. Under this  
interp retation,  the Preside nt had “the  very delicate,  plena ry and exclusive 
power * * * as the  sole organ of the fede ral government in the field of inter 
nat ional rela tion s ♦ ♦ •” (Id.  a t 320.)

There has been scholarly disagreement over Sutherlan d’s exp lana tion of the 
source of the  external sovereign powers of the United States, but  the Supreme
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Court has never trimmed back on this explanation. (See L. Tribe “American 
Constitutional Law” (1978) p. 160, n. 8.) An argument for president ial termina
tion of the Mutual Defense Treaty could be solidly based on the  language of the 
Curtiss-Wright opinion.

The very next year, again in an opinion by Justice  Sutherland, the Court up
held the Litvinov Assignments—an executive agreement settling claims between 
the U.S. and the U.S.S.R. stemming from the Russian Revolution, growing out 
of American recognition of the Soviet Government. The agreement was in the 
form of a letter, and was never submitted to Congress. The “Assignments” af
fected private property rights and was expressly upheld as being within the 
power of the Executive. “Governmental power over external affairs is not dis
tributed, but is vested exclusively in the national government. And in respect 
of what was done here, the Executive had authority  to speak as the sole organ 
of tha t government. The assignment and the agreements in connection there
with did not, as in the case of treaties, as tha t term is used in the treaty-making 
clause of the  Constitution, require  the  advice and consent of the Senate.” United 
States  v. Belmont, 301 U.S. 324, 330 (1937).

Five years later, in United States  v. Pink, 315 U.S. 203 (1942) the Supreme 
Court again upheld the Litvinov Assignments, this  time on a question of the 
extr ater ritorial  effect of the Russian nationalization decrees (the subject of the  
Assignment). In an opinion by Mr. Justice Douglas, the Court followed the 
Belmont holding, saying in pa rt:  "The i>owers of the President in the conduct 
of foreign relations included the power, without the consent of the Senate, to 
determine the public policy of the United States with respect of the Russian 
nationalization  decrees.” (at 229) Curtiss-Wright was also cited as an authority, 
with the Presidential power at issue in Pink described as a “modest implied 
power” of the  sole organ of the nation in international relations (at  229).

Significant as these cases may be, they are  only examples of a consistent 
interpret ive position of the Court. For a more recent example of judicial 
deference to the Executive, and enforcement of Executive power in a completely 
different context, there is the recognition of the “Act of State ” doctrine as de
termined by the Executive in First National City Bank v. Banco Nacional de 
Cuba, 406 U.S. 759, 768 (1972). Mr. Justic e Rehnquist, writing for the majority,  
sa id :

“We conclude that where the Executive Branch, charged as it is wi th primary 
responsibility for the conduct of foreign affairs, expressly represents to the 
Court t hat  the act of stat e would not advance the intere sts of American foreign 
policy, tha t doctrine should not be applied by the courts.” (The act of state  
doctrine, in brief, is the theory under which the Court refuses to hear arguments 
as to the legality of actions taken by a foreign government within its  own 
borders.)

A thorough exposition of just the views of the Supreme Court on the separation 
of powers would require a treatise. These cases have been cited because they 
reveal a new well-established position of the Court. This is no t to say tha t the 
position is immutable. But the fact is tha t at this juncture of Const itutional his
tory, these cases are central statements about the power of the President in 
foreign affairs.

Superficially, the weight of Supreme Court opinion on the question of the 
termination of treaties is weakened by occasional statements  by members of the 
Court. Though these few statements provide further  ammunition for the advo
cates of the consenting pow’er of the Senate, they have no legal weight, and 
therefore must be placed in the same category as the observations of other in
terested parties.

For  example, Senator Sumner supported an argument by quoting from the 
1796 opinion of Justice Iredell in Ware v. Hylton, 3 U.S. (3 Dallas) 199 258 
(1796). Justice  Iredell wrote what Congress alone had the power to declare 
w’hether a trea ty is void. This opinion was Justice Iredell ’s alone because it was 
actually a reprin t of his lower-court opinion, and because seriatum (successive, 
individual) opinions were still used. His statement therefore is lioth unnecessary 
to the holding of the Court and has never been endorsed by a majority . While 
Justice Iredell was one of the first members of the Supreme Court, it cannot be 
claimed th at his views were “significant”, in the sense of representing the view’s 
of the  Court, in light of the express sta tements  of the Court in more recent  cases 
described above.
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Indeed , though Van (lcr Wcyde v. Ocean Transport Co., 297 U.S. 114 (193G), 
is often cited by those insisting upon a mandatory role for the Senate in the 
termination of trea ties, in fact, that opinion expressly refused to reach the ques
tion of the autho rity  of the  executive  to denounce a tre aty  on its  own (a t H7) . 
The case does recognize the power of Congress to require the President to in
terpre t whether a treaty is inconsistent  with a statu te, hut this is a truism. 
Congress had passed inconsistent legislation, and it was up to the President 
as the sole organ of the  nation to communicate his interpreta tion of the changed 
sta te of affairs to Norway, the other party involved.

Another case often referred to is Clark v. Allen, 331 U.S. 503 (1947), in which 
Justice  Douglas held for the majori ty tha t a 1923 Trea ty with Germany (a t 
least the provisions governing the disposition of personal property by German 
citizens resident  in this country)  applied to the case, and tha t the trea ty had 
not been abrogated by the Trading  With tlie Enemy Act. Justice Douglas re
manded the case for a determination of the citizenship of the testator. (Other 
issues were involved in the case, including a California statute, but they are not 
relevant here.)

In the course of his opinion for the Court, Jus tice Douglas quoted extensively 
from an earlier, state court opinion by then Judge Cardozo in Techt v. Hughes, 
128 N.E. 185, 192 (1920), also involving rights of succession and the effect of 
war upon treaties. Douglas, quoted Cardozo out of context at one point in his 
opinion which suggested tha t the President and Senate together coukl terminate 
treatie s. This quote has been seized upon by those who approve of the proposi
tion tha t either the Senate or Congress must partic ipate in the termination of 
a treaty .

Clark v. Allen cannot support this, however, as the impor tant language was 
dicta to Cardozo’s opinion, not to mention Douglas’. Furthermore neither case 
addressed the question of the President’s power to terminate trea ties within 
the ir terms, which is the question at  issue in this problem concerning the Mu
tual Defense Treat ies. Both cases instead were concerned with property rights 
and stat e control of those rights in view of certain  trea ties  and international 
hostilities. The language at  issue here (331 U.S. 503, 509) is prefatory to a 
declaration of great  judicia l reluctance to “denounce trea ties  generally”. Actu
ally it is merely a list of “denunciatory” powers super ior to those of the Court. 
Cardozo did not discuss, because he did not need to, the distinction between 
termina tion and abrogation. It  seems fa ir to say tha t the denunciation contem
plated by Cardozo and assigned by him to the President and Senate, was an ac t 
of nullification, not a terminat ion within the terms of the treaty.

In view of the Supreme Court cases cited above, including an opinion written  
by Justice Douglas in United States v. Pink, Clark v. Allen cannot fairly be taken 
to support the conclusion tha t the President must consult with Congress and 
obtain legislative approval before terminating a trea ty on its own terms.

SUMMARY
The 20th century result  of th e contradiction between a government of limited 

powers but full sovereignty, described at  the outset of this memo, is the near 
plenary power of the President in foreign affairs. The Constitution permits the 
acquisition and exercise of this power, and the Supreme Court has accepted it 
as well. As Justice Jackson pointed out, history and opinion largely serve to 
cancel each other out, and no consensus view of the separation of powers and 
the termination of  treatie s is identifiable.

The termination of the Mutual Defense Treaty  with the ROC, and the recog
nition of the PRC as the government of China are policy questions which can only 
be finally resolved bv the President.3 The questions involve ones consigned by 
the Constitution and histo ry to the President. There is no Constitutional m andate 
to consult Congress as an essential  procedural prerequisite before termination. 
The issue is truly  a political one and is subject to the res traints of the  political 
process. But the process i s in fact  a Constitutional  one, even though there are 
verv few ac tual limits on the give and take between the  political  branches.

Under the terms of the Mutual Defense Treaty,  the  President is fully within his 
powers, explicit, implicit and historically acquired, in giving notice on behalf 
of the  U.S. of an intent  to terminate the Treaty. Recognition of the PRC, as that  
of any other government, is an exclusive function of the  Presidency, beyond the

by Frances Valeo. former Secre tary of the  Senate,  in “Normalization of 
Vctnn ?TSoR ^p n b l i c  o f  C , 'ina : Pra ctical  Implicat ions ," Subcommittee on
Asian and Pacific Affairs, U.S. Government P rin ting Office, 1977, p. 114.
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reach  of Congress or the  Supreme Court. Consequently neither ac t, term ina tion o r 
recognit ion, would be an impeachable offense.

U.8 . PRO TEC TION OF TA IWAN

Mr. Wolff. Mr. Holbrooke, since the United  States has acknowl
edged the  Chinese position tha t Taiwan is a part of China, in effect 
recognizing tha t the Taiwan issue is an interna l matt er with China, 
on what legal basis could the United States at a future date  move 
militar ily to protect Taiwan? Wouldn’t such an American milit ary 
action be regarded by the world community, by interna tional  law, for 
tha t matter , in fact, as an intervention into the internal affairs of 
another country ?

Mr. Holbrooke. I think the United  States can and should act in 
accordance with its own national interests as determined by the Pr esi
dent in accordance with constitutional procedures. I f tha t were to in
clude the contingency you outline, Mr. Chairman, and the United  
States felt it had to act, and this was done in the appropria te con
stitutional manner, I  think we should do so, regardless of other factors 
tha t may apply.

There will always be some in ternat ional opposition in some quarter 
to any action that  any great nation takes.

Mr. W olff. I should like to have remarks of counsel at this point 
as to what internationa l law would be regarding this?

U. S.  LEGAL POSIT ION

Mr. Marks. Air. Chairman, I think first, you have to s tar t with the 
proposition this is a somewhat unique situation. As you know, inter
national law has a concern in general with peace and stabil ity, and 
not every activity t hat  deals with the domestic affairs of a state is free 
from any inte rnational law implications.

I think  th at in the unique circumstances we have here, if there were 
a use of force by the People’s Republic of China involving Taiwan, 
and as both Secretary  Armacost and Secretary Holbrooke have said, 
we regard  th at as extremely unlikely, but  nonetheless, if there were, it 
would be inconsistent with an essential element of normalization and 
it would also constitute  a very serious threat to the internationa l peace 
and stability  of that  region of the world.

I think under those circumstances, under interna tional  law, we 
would indeed be justified in responding in the manner in which Sec
retary  Holbrooke has described.

Air. Wolff. Is not the situation in someplace like Ira n analogous?
Air. Marks. I do not th ink so. AVith all respect, I  think this  situation 

is unique. I don’t think you can look at another countrv like Ir an  and 
draw analogies to the relationship between Taiwan and the mainland. 

ECO NOM IC LEGAL CON CERNS

Mr. Wolff. Let ’s get to the economic side of this picture for a 
moment.

With your permission, Mr. Secretary , I am going to ask counsel 
some questions here.
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The Republic of China is the guarantor of several billion dollars 
of loans by U.S. banks, all loan agreements contemplating suit against 
the Republic of China in Federa l Court. There is a serious question 
whether or not the courts  will permit the Republic of China or Taiwan 
to appear, lest appearance by an unrecognized government would be 
inconsistent with foreign policy.

Now, how do we solve that?
Mr. Marks. With all due respect, I don’t believe there is a serious 

question even now. Tn any event, upon passage of the omnibus legisla
tion the  question will be moot. The only doctrine t hat  would affect the 
ability of the people on Taiwan, the  Republic of China as guarantor , 
to sue or be sued in all courts would be the doctrine tha t an unrecog
nized government may not be a plaintiff  in our courts.

As you know, the omnibus legislation submitted by the administra
tion specifically states  tha t recognition as a condition with respect to 
U.S. law will not be applicable in the case of Taiwan. So th at there 
is no question in our mind that at least af ter the passage of the omnibus 
legislation there would be no barrie r whatever to Taiwan’s suing or 
being sued in the courts of the United States.

Mr. Wolff. There is a serious question now as to the embassy Taiwan 
maintains  here, as to the rights and title to the building and grounds. 
The question has been raised relative to the fact that th is embassy was 
owned by the prio r Government, prior  to the present Taiwan 
Government.

Now, there are funds on deposit  throughout the United  States and 
throughout the world. T guess, some of these funds were put on deposit 
prior  to the present Government of Taiwan being in existence. How 
do you segregate the funds and how do you protect those funds from 
being expropriated or taken over by the*People’s Republic of  China?

Mr. Marks. I would like to separate out some of those questions, 
if I  can, Mr. Chairman.

We draw a distinction between the diplomatic properties; namely, 
Twin Oaks, the Chancery, tha t sort of thing, on the one hand, arid 
foreign exchange assets, the bank deposits, on the other. W ith respect 
to the foreign exchange assets, the bank deposits, these are the products 
of the economic development of Taiwan over the last decade.

PROTECTION FOR TAIWAN

The President has said tha t as p art  of our policy we will continue 
to maintain commercial relationships between the people on Taiwan, 
and obviously you cannot do that without banking relationships. It  is 
our view, the State Department view, the Legal Adviser’s Office view, 
tha t the normalization of relationships with the People’s Republic 
of China should not and does not affect the ownership of the foreign 
exchange assets presently on deposit with U.S. banks.

Moreover, under both the President’s memorandum and under the 
omnibus legislation the people on Taiwan continue to be treated  as a 
country, nation, state, whatever, under ILS. law. We believe that  those 
assets would still continue to be subject to the safeguards and protec
tions o f the Foreign Sovereignty Immunity Act, which, as you know, 
bars attachment or execution except under the most narrowly defined 
circumstances, which would not be present in this case.
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Mr. Wolff. I  get more confused as time goes on. I am sure the Amer
ican people are confused a t this point. Some of the determinations th at 
are being made, though they are unique, as you have indicated, bring  
us back to what I said before, if you will forgive the idea of taking 
us back to the “double speak.”

I don’t understand how we ta lk about it as a country in one place, 
but in another place we don’t talk  about it as a country.

I find that  is the  most difficult par t of it, I don't think  we are going 
to be in a problem today on the question of Taiwan, and the People’s 
Republic of China, or China, but I think down the road you are 
actually creating a tremendous number of problems that  must be 
resolved.

We have problems in the Middle East  over two words righ t now, 
“the” and “a ll.”

My interp retation if you just look a t this, you are going to have, 
unfortunately , great difficulty, sir, I believe in resolving these prob
lems. I think  the omnibus bill represents a noble desire; I  would like 
to see all of the problems go away, but I think t hat  we are taking an 
“Alice in Wonderland” view of this, and just blotting ou t those prob
lems and put ting  them off to some other day. Tha t is the problem th at 
I see. I  don’t th ink tha t we in the Congress can afford to take th at type 
of risk, whether it be 1 billion people or 17 million people. I think 
tha t is the problem tha t exists, the under lying  problem tha t exists in 
all of this.

I do think  th at there are so many things  th at have to be resolved. I 
would ask the Secretary  one final question:

Do you anticipate tha t this omnibus legislation is going to cover 
everything, or do you expect to come before us for additional 
legislation ?

Mr. Holbrooke. In  regard to authority  to conduct relations  with 
Taiwan, as they were conducted p rior  to the terminat ion of state-to- 
state relations, we believe that this bill is all we are going to need. 
To research this bill we canvassed every agency of the U.S. Govern
ment, an enormously complex and time-consuming effort. Every 
agency was satisfied tha t its relationships with Taiwan and its needs 
in terms of personnel, were met.

Mr. Wolff. The only people that haven’t been satisfied are the 
Congress ?

Mr. H olbrooke. Tha t is why we are here, Mr. Chairman, to sat isfy 
you as well. But I do not see in th is bill problems in the field tha t you 
are now addressing. I  understand your concerns in re gard to  some of 
the questions but nobody has expressed a serious problem concerning 
the actual ability under this bill to continue people-to-peopl.e relations 
with Taiwan.

Mr. Wolff. My time has again expired.
Mr. Mica.

people’s republic of china

Mr. Mica. Thank you, Mr. Chairman. Just a few questions which I  
would like to get on the record for my own information.
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After this omnibus legis lation is passed, will the Congress be ap
proached to support legislat ion funding fo r loans or programs for the 
People’s Republic of China ?

Holbrooke. W e will be asking you over the next few years for 
normal authority regarding our relationships with the People’s Re
public of China; that  is correct.

Mr. Mica. Normal authority means that you would be coming and 
asking for certa in credits and so on with regard to sales?

M FN  STAT US

Mr. Holbrooke. At this point, we will not do any of tha t because 
China is not yet eligible for MFN; it is not eligible for Eximbank 
credits. We have the claims assets issue hanging over our head. As time 
goes, by and all these matters, that  I referred to in answering Mr. So- 
larz’s question earlier, are resolved, I would expect we would ask you 
for normal authori ty vis-a-vis China just as we do for other countries.

Mr. Mica. Am T to understand ail claim disputes will be settled 
before ?

Mr. H olbrooke. I t is our judgment tha t it is really virtually a pre 
requisite to many other aspects of commercial relations, particularly  
those involving Eximbank and other things which require govern
mental approval.

Mr. Mica. Wha t type of trade status do you envision? Would this 
be normal trade status, or as we call it, most-favored-nation trade 
status?

Mr. Hoi jBROOke. We are examining tha t question in grea t detail now 
and are in extensive consultations with both Houses on th at issue, on 
how to approach it. I would hope that in time—and I can’t give you 
a projection as to how long th at would take—we would find ways to 
extend MFN to the People’s Republic of China, and under the provi
sions of the law. to other nonmarket economies.

M IL IT A R Y  QU ES TI ONS

Mr. Mica. At any time has any discussion taken place with regard 
to mutual military agreements, or defense, or sales, or-----

Mr. H olbrooke. No.
Mr. Mica [continuing]. Cooperation?
Mr. Holbrooke. We have told the Chinese that  we will not sell them 

milita ry equipment, just as we will not sell it to the Soviet Union. We 
have discussed with the Chinese the establishment of normal Em
bassies in both Peking and Washington. Those involve milita ry at
taches. Military  attaches were not part of the liaison office. I would 
think  in time, in the not too distant future, that would occur.

We also had preliminary and formal discussions with them over 
other kinds of  rather routine liaison. F or example, our National De
fense University, which travels around the A\orld, might in time make 
a field trip to China. We would eventually assume we would see in 
a routine way Chinese milita ry personnel visiting the States in just 
the way that personnel from almost every other country in the world, 
certainly  almost every one we have diplomatic  relations with does.
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But none of the more high-level issues with strategic implications, 
which I assume are the real points of your question, have been 
discussed.

Mr. Mica. They have not been discussed ?
Mr. Holbrooke. No, sir.

PRC PUBLIC OPINION

. Mr. Mica. Let me ask you this. I t was mentioned earlier  the situation
in Ir an and fur ther mentioned it was not at  all analogous. Your com
ment was made tha t we have dealt with the leaders of the Government 
of the People’s Republic of China. Has an assessment been made of

* the general sentiment, if possible, of the people? I give as an ex
ample, we had all the assurances in the world from the  Shah and the 
government leaders of continued support and cooperation and con
tinuance of the Government in Iran, but it wasn’t the sentiment and 
it is obvious it was not the sentiment of  a great majority of the people 
in I ran  to continue under a goal th at was set for  it.

Has there been any assessment made as to whether or not the Gov
ernment does in fact have any kind of support from the general popula
tion, or do we care ?

Mr. H olbrooke. Very, very limited. Our sources of information are 
very limited. It  is a country of 900 million people, and the official 
American presence is limited to something like 30 or 40. We had very 
constrained contacts prior to normalization.

What is very significant, getting back again to Mr. Solarz’ ques
tion, is the rapid  expansion o f contacts with the Chinese people which 
has been allowed us in the 2 months since normalization. We have now 
agreed to establish consulates in Shanghai and Canton. This will for 
the first time give us a permanent presence in those two cities, wi th 
greater  access to the people, the views of the people of China.

Having said that , our information is very limited. Wha t inform a
tion has been available, however, has shown tha t every Chinese who 
comes in contact with Americans, either businessmen, journalists, or 
American officials in recent weeks, in Peking, Shanghai,  and Canton, 
has been absolutely euphoric over the decision. They view it as an 
historic event in the ir lives and they all see it as a significant and favor
able augury.

Mr. Mica. Where do you get the information that  all of the Chinese 
are euphoric ?

Mr. Holbrooke. I said the ones we have been in contact with. I want 
to stress that.

Mr. Mica. Through the Sta te Department ?
♦ Mr. H olbrooke. Your colleagues who were in China at the time of 

normalization, I think, would make similar comments. Journalists , 
delegations tha t have visited, have all remarked on the tremendous 
warmth of the Chinese people toward Americans since the announce-

» ment, and if you put it all together,  you have a very perceptible and 
measurable improvement in the attitudes toward the United States by 
the Chinese with whom we and o ther Americans have been in contact.

You are  talking  about a country of 1 billion people. The number of 
Chinese who have been in contact with Americans in the last 8 weeks
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number in the few thousands . So i t is not what I would call a huge 
data  base, and it is almost en tirely in the cities, and it is still quite con
trolled, but against the previous form of relationships, the warmth has 
been perceptibly grea ter and very encouraging.

TAIWAN PUBLIC OPIN ION

Mr. Mica. What about the same with regard  to the people on 
Taiwan?

Mr. H olbrooke. The people on Taiwan have tended to take Ameri
cans aside and say in effect to them, we still like Americans but we 
aren’t very happy with your Government. I think  tha t would be a 
gentle way of putting  the reaction that we have heard.

Mr. Mica. I  might say one of the reasons I  questioned some of the 
comments we are gettin g about reactions is the experience we had. 
Mr. Christopher, I believe, was here last week, here before the full 
committee, and he said there  was worldwide support of our actions 
with regard to normalization in the handling of Taiwan, but th is full 
committee had the European Parliament here, within the last 10 days, 
and members I discussed this with, a half  dozen members, and every
one th at I discussed it with said tha t they were very concerned, and 
the feeling in Europe was very disconcerting with the way we handled 
this situation, tha t in fact the comment was made to me, that it points 
out t ha t Taiwan didn ’t do anyth ing to incur  our d isfavor and we dis
regard them and, therefore, we can’t t rus t Americans. It  concerns me.

Mr. Holbrooke. Every man or woman you ta lk to from the Euro
pean Parliament is a citizen of a nation which had long since done 
what we did. I am not clear from your statement whether they were 
objecting to what we did or to the way we did it or when we d id it. 
The statements, however, from leaders around the world, with certain 
notable exceptions, have been very positive.

Mr. Mica. I don’t think, at least in the discussions that I  had, there 
is much objection with moving forward to recognizing China, I think 
the grea t concern in the Congress, in my opinion, is with regard to 
how it was handled and how we handled it with Taiwan.

Mr. Wolff. Mr. Findley is not a member of this subcommittee but a 
member of the full committee.

U. S.  OBLIGATIONS TO TAIWAN  IN  FUTURE

Mr. F indley. Thank you, Mr. Chairman.
Mr. Secretary, the clock has begun to run  on the termination of the 

Mutual Defense Treaty.  I don' t need this answer a t the present time, 
but I  hope before our markup F rida y we could have the opinion of the 
Legal Adviser as to whether the Mutual Defense Trea ty would obli
gate the United States to act in the event of rebellion on Taiwan, or 
guerrilla action. It  is somewhat ambiguous, it says recognizes armed 
attack directed agains t the territo ry—directed. Would guerrilla action 
or rebellion be in tha t realm or not? Perhaps you would like to com
ment now?

Mr. H olbrooke. You are t alkin g about in the remainder of calendar 
1979?

Mr. F indley. That is correct.
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Mr.  H olbrooke. I  t hink  i t would be easy ju st  to say no, it  would no t 
require, and th at  is my ins tin ctive  rea ction , Mr. Find ley . How ever, 
there  is alw ays  the pos sib ilit y th at  gu er ril las might  in a very hy po 
the tical sense be viewed as ex ter na lly  direct ed or  ex ter na lly  inf il
tra ted,  and  und er  th at contingen cy one w ould  hav e to  examine w het her  
the trea ty  applied.

Mr.  F indley. Than k you.
Mr. H olbrooke. Th e trea ty  was no t i nte nded n or  does i t cover , most 

of  the  thing s I  would  in fe r fr om  yo ur  quest ion.
Mr. F indley. My concett i ove r pol icy sta tem ents by the  Congres s, 

which become law, rel ate s no t to the  immedia te period, th is  y ear , t hat  
is a bout to elapse, no r d ur in g the  P res ide ncy of Jim my Ca rte r. I don’t 
see an y inc lin ati on  on his  p ar t to use m ili ta ry  force in an a dven tur ous 
way in rega rd  to Ta iw an , bu t if  House  Jo in t Resolution 167 does be
come a statute in some form or  anoth er,  it  pre sum ably wou ld sti ll re 
main as the  s tat ed  p olic y of  th e U ni ted States  at. the  ex pi ra tio n of th is 
1-year pe rio d t hat  is now about to  elapse .

In  rega rd  to  th at , as I un de rst an d yo ur  words, you said th at  you 
fou nd  no th ing inc onsis ten t in th is  resolu tion with the  process of  n or 
ma lization. You  wou ld welcome th e op po rtu ni ty , if  th is  committ ee 
deemed it  d esi rab le,  to hav e som eth ing  of th is  s or t in the  s ta tu te , and 
th at you wou ld be g lad to work wi th them alo ng  these lines, as I  r ecal l 
yo ur  words .

Does the Pr es id en t find use ful  a sta tem en t of  poli cy which wou ld 
au tho rize him  to act  wi th or  w ith ou t arm ed forces to defend  Ta iwan ?

Mr. H olbrooke. Does he find it  usefu l ?
Mr.  W olff. Wo uld  you rep ea t tha t?

NE ED  FOR CONGRES SIO NAL  ACTIO N

Mr. F indley. Does the Pr es id en t find  it  des irable  fo r the  Congres s 
to ena ct a res olu tion or  bil l which wou ld autho riz e him  to  use U.S . 
Armed Forces , or to otherw ise  act , to defen d the  peace of Ta iw an  ?

Air. H olbrooke. The Pr es id en t has  sta ted th at  he believes  th at  on 
the  bas is of  the ne go tia tio ns  and discus sions between us and th e Chinese 
such  legis lat ion  is not  neces sary .

M r. F  indley. May I  conclude, the n, he doesn’t deem i t d esirab le ?
Mr.  H olbrooke. I  wou ld pr ef er  to stick to my sta tem ent, Mr. F in d

ley, because I  hav e a ce rta in  fee lin g th at  the Con gress does wish to 
make its views kno wn on th is  po int . I f  th at  is the  case, ou r gre ate st 
conc ern is th at th is be exp ressed in a way  t hat  is not  incons iste nt wi th 
the fac ts of  normali za tio n. So th a t is ou r pr im ary concern at th is 
point .

Mr.  F indley. Sev era l th ings  str ike me ra th er  dram ati ca lly  about 
House Jo in t Resolution 167. One is the  absence of  any ph ras e such as 
appeare d in  the w’ar pow ers resolu tion—I  don ’t reca ll the  exa ct 
words—b ut  to the effect  th at no th ing in th is  leg isla tion  can be con
str ued as gr an ting  to  t he  Pres iden t au thor ity  t ha t he would not have 
in t he  absence o f th is.

I  don’t see th at  in th is leg islation  no r do I  see any  lim ita tio n as to 
the  for m of  a ctio n which  may  occur.

52-9 49 0 79 5
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HOUSE JO IN T RESOLUTION 167  INTENTIONS

Mr. Wolff. I f the gentleman would yield at this point, it is quite 
obvious the gentleman hasn’t read the whole resolution. It  says the 
President has to act within the constitu tional process, which takes into 
consideration all of the past legislation and takes into consideration 
the very fine work tha t the genleman did  on the war powers legislation 
as a sponsor of tha t resolution.

So, therefore, the limitations  are  very clearly within the resolution, 
the President cannot act out of scope of the authority that  has already 
been granted to him. I t gran ts no new authority to the President.

I spoke to the President about this. If  the President thought this 
exceeded the authority which he now has and was inimical to the very 
basic process of normalization, as he understands it, with the Chinese, 
he would oppose it. He has indicated that  he does not oppose this  legis
lation, he does not think it is necessary, and contrary to the fact tha t 
the gentlemen would like to put words in the mouth of the Assistant  
Secretary  of State, it is not a question th at he does not desire it.

Mr. F indley. Mr. Secretary, section 2 of this resolution declares it 
is the policy of the United States to act. Now, the form of action is 
left open—“To meet any danger to the peace of Taiwan.” I am skip
ping phrases, bu t those are-----

Mr. W olff. Would the gentleman yield furth er?
Mr. F indley. May I  finish one sentence?
Mr. Wolff. You d idn’t finish the sentence. That is the par t you are 

deleting there and taking th ings out  of context.
Mr. F indley. You have before you the full text of the resolution, 

the key words.
Mr. Wolff. Since this is a meeting of this subcommittee, the gentle

man was being granted the  opportun ity of questioning the witness, he 
will abide by the rules of the committee. The Chair’s ru ling on this a t 
th s point is tha t the entire statement  be read and not taken out of 
context. T hat  is part  of the problem the gentleman has ra ised before.

Mr. F indley. That  is an extraordinary ruling of the Chair but I 
have no desire-----

Mr. W olff. As long as I  sit in the Chair tha t is the rulin g of the 
Chair. If  the  gentleman doesn’t like it-----

Mr. F indley. When you appear before subcommittees. I am sure you 
will be allowed a considerable latitude.

The language in section 2 reads, “The Congress finds and declares 
it is the policy of  the United States to act in accordance with consti tu
tional processes and procedures established bv law to meet any danger 
described under  section 1, and otherwise to safeguard the interests, 
concerns, expectations of the Uni ted States.”

Of course, section 1 then relates to any danger to the peace, pros
perity, and welfare of Taiwan.

Mr. W olff. The Chair  must rule again that  the gentleman is read
ing out of context. It does not sav the peace and welfare or  the pros
perity of Taiwan: it states specifically to the interests, concerns, and 
expectations of the United States, not in the peace, prosper ity, and 
welfare of Taiwan.
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Mr. F indley. Mr. Chairman, the  paraphrase I made is an accurate 
reflection of the effect of the language, hut I am glad to have him 
read the full sentence into the record.

president’s desires sought

My question. Mr. Secretary : Would it not be preferable  fo r the reso
lution to require instead that the President recommend an appropriate 
course of action to the Congress in the event that he saw a thre at to 
the peace of Taiwan, and then the Congress could act upon the recom
mendation by constitut ional process?

Mr. Holbrooke. Mr. Findley,  I don't mean to evade your question 
but we are dealing in an area  of such nuances I would want to reserve 
judgment until I saw actual language. I do not at this point, reading 
sections 1 and 2 of the resolution—I do not see any significant di f
ference between what you were saying in the outline you have just 
put forward, and what is referred to here.

Mr. F indley. Section 1 does direct the President  to inform the Con
gress of any danger and so on. My suggestion as an amendment to 
section 2 would be th at the President also be directed to make recom
mendations to the Congress in the event tha t he did see a danger to 
the peace of  Taiw an; recommend an appropria te course of action, if 
he deemed such to be desirable, instead of stat ing as policy tha t the 
United States shall act to meet any dangers and so on.

NO  RE QUIR ED  ACT IO NS

Mr. Holbrooke. Once again, Mr. Findley, I am not clear in the 
absence of specific language what the significance of the difference 
tha t you mention would mean, but it does seem to me that  section 2 as 
now written provides a clear process for action which involves the 
Congress and follows the law and the Constitu tion and at the same 
time does not put us in a situation in which automaticity  is required. 
I think automat icity is something neithe r-----

Mr. F indley. Does not require automaticity?
Mr. Holbrooke. I think automaticity would be something neither 

branch I hope would look on as necessary.
Mr. Wolff. The gentleman’s time has expired.
Mr. F indley. Could I have 30 seconds?
Mr. Wolff. Yes; go ahead.
Mr. F indley. Mr. Secretary, even though it does not require auto

maticity, the existence of this language surely would be viewed by an 
adventurous  President as strengthening a course of military action if  
he had the will to pursue th at course of action.

Mr. Holbrooke. I do believe the question of the actions of what 
you term an “adventurous President” must be viewed only in the con
text of overall legislative-executive branch relations. At whatever 
future time, tha t clearly is not going to happen under the administra
tion of President  Carter ; and as Chairman Wolff has said, the wai 
powers bill plus, I think,  a very important history going back to 
August 1964, in this issue, should preclude that.

Mr. F indley. W7e have to look to the future  with great caution.
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Mr. Holbrooke. I would like to say in closing, if I might, Mr. 
Chairman, that  I think the caveats taken here are reasonable ones 
and ones which I hope will be reflected by other people, too.

Mr. Wolff. I just might  read back to you, the gentleman from 
Illinois, the statement he made on October 12, 1973, when he said in 
the war powers debate:

I thin k it is a well-established principle of law and constitutio nal  procedures 
that  the  concurrence of Congress is requ ired in orde r to settl e the  legality of any 
question of public policy, w hether it  rela tes  to the introduc tion  of m ilita ry forces 
or otherwise.

Mr. F indley. A very sound statement.
Mr. Wolff. I also think it is a very sound statement. I wish the 

gentleman would review it once again.
Mr. Solarz.

BOYCOTT PROVISIONS

Mr. Solarz. Mr. Chainnan, I think tha t when I start attend ing 
hearings where the witnesses refer  to the previous statements of the 
chairman, and the chairman refers to the previous statement 5 years 
ago of the other members of the committee, t hat  I may have been 
around too long. I  just hope that in the same way tha t we would like 
the problem of Taiwan to be resolved by agreement on the par t of 
Chinese on both sides of the Taiwan Stra it, we can come out of this 
committee with a resolution which is acceptable to members on both 
sides of the political s tra it which divides th is committee.

I have a couple of questions I would like to ask the Secretary.
I would like to clarify  your position with respect to the applica

bility  of existing antiboycot t legislation to Taiwan.
Is it your testimony tha t the amendments to the Export Admin

istrat ion Act that  were adopted 2 years ago prohibiting  American 
citizens and corporations from cooperating with secondary and ter ti
ary boycotts by foreign countries against other foreign countries, 
which are not themselves an objective of an American boycott, would 
be applicable to any effort in the futur e on the pa rt of the People’s Re
public of China to impose secondary or ter tiary boycotts on American 
citizens and corporations with respect to the ir t rade with Taiwan?

Mr. Holbrooke. My answer is yes, and it would be a much clearer 
and unequivocal answer if the omnibus bill passes. But the answer 
is yes.

Mr. Solarz. We are going to take a close look at th at existing legisla
tion. If  there was any doubt whatsoever about that, I assume in pr in
ciple you wouldn’t object to an explicit reference in the omnibus 
legislation to the relevant language of the Export Administ ration Act 
making it clear that it did apply?.

Mr. Marks. Let me say I  think the way to deal with that, i f you had 
the slightest doubt, would be to do it  in the legislative history rath er 
than the language of the statute. The reason I say that  is, obviously, 
there are a great many s tatutes which could raise a similar doubt, if 
you found one there, and if you do one and not the rest, you are making 
implications aliout the rest, and if you do all of them, we have an  un
manageable bill.

ASSURANCES NEEDED IN BILL

Mr. Solarz. F irs t of all, we could put language in the committee re
por t making it clear tha t any explicit reference to the antiboycott
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provision of the Exp ort Administration Act did not mean to  suggest 
tha t other more ambitious provisions of the law were not applicable 
also. This is a part icular problem and I think it is important for us 
to have some assurances that American linns would not be able to 
partic ipate  in the secondary or ter tiary boycott of Taiwan without  
violating the law.

You may be right, and no such reference is needed, bu t it is a deli
cate point and-----

Mr. Marks. Maybe we can work with the  staff on that.
Mr. Solarz. I  would hope if it tu rns  out there is any real ambiguity, 

you wouldn’t object to an explicit reference.

SUGGESTED ANT IBOYCO TT AM EN DM EN T

I have some language here which some of us thought might be added 
to the language of the Kennedy-Wolff-Cranston-Solarz-et al. resolu
tion. I wonder, Secretary Holbrooke, i f you could let us know whether 
in your judgment this language would be incompatible with normal
ization, not necessarily whether you think its inclusion is desirable, 
but whether ipso facto its inclusion would obstruct the normalization 
process ?

On page 2 of the  resolution, it says, “Whereas the United States ’’— 
well—the last whereas clause, where it says: “Whereas the United  
States recognizes an armed attack directed against Taiwan would rep
resent a danger to the stabil ity and peace of the area”—would you 
have a problem with the inclusion of the language whereas the United 
States recognizes an armed attack directed agains t Taiwan, now the 
language—quote “Or any effort to prevent Taiwan by military force 
from engaging in trade  with the people of other nations.” Would the 
inclusion of tha t reference create a problem ?

Mr. H olbrooke. Mr. Solarz, I would really prefe r to study the lan
guage carefully and continue the discussion with you outside the hear
ing, because I really would want to examine it carefully. You are 
asking questions with very long-term implications and I would feel 
uncomfortable trying to make a judgment off the basis of  a first or 
second reading.

Mr. Solarz. What I  am try ing to get across here, I was under the im
pression you didn’t have a problem with it in terms of its implications  
for normalization of some references in the resolution indica ting we 
are opposed not only to an armed attack against Taiwan but to in 
effect the blockade against Ta iwan ?

Mr. H olbrooke. That concept does not cause me a problem as long 
as it  is phrased in a way—I hesitate to give you a quick response—as 
long as it is phrased in a way that is not inconsistent with the agree
ments with the People ’s Republic of China.

defensive arms

Mr. Solarz. Mr. Secretary, in section 2 of the resolving clause, would 
you have any problem in principle where we say the Congress finds 
it is the policy of the United States to act in accordance with consti
tutional process and procedures established by law to meet any danger 
described under  section 1, adding the  following phrase, “ including but
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not necessarily limited to the provision of arms of a defensive 
character.”

Mr. Holbrooke. T am not authorized to speak for the administration 
on language changes across the hoard at this point, Mr. Solarz, but 
I think the intent there sounds to me to be consistent with the previ 
ously stressed statement by the  President and Secretary  of State, the 
Secretary of Defense, and others.

Mr. Solarz. Ju st two more questions. Mr. Secretary, you indicated 
in response to a question by Mr. Mica that with notable exceptions all 
the other countries in the world were remarkably enthusiastic about 
normalization. What  were the notable exceptions?

Mr. Holbrooke. I think Taiwan was a notable exception. 
[Laughter.]

Mr. Solarz. Were there any other notable exceptions?
ISRAEL I CO NC ER NS

Mr. H oijirooke. I regret to say there are some negative expressions 
on the action coming from Israel, which I find personally very distress
ing, because I think they are based on a misconception and mispercep
tion of the re lationships which I do not believe exist between the two 
issues. I also think, as Mr. Mica did correctly indicate, within individ
ual countries there were people who had some concerns, but I was 
particularly  s truck by the positive statements from Korea, Japan,  and 
Australia, countries which had all in the past expressed-----

Mr. Solarz. From government spokesmen themselves?
Mr. Holbrooke. No official criticisms.
Mr. Solarz. Other than Israel and Taiwan and presumably the 

Soviet Union, did they express negative noises?
Mr. H olbrooke. No; they did not. I think there may have been some 

concern and reserve expressed in Saudi Arabia.
Mr. Solarz. South Korea ?

positive reactions

Mr. Holbrooke. No; that was a very significant area of positive 
statement. South Korea, J apa n, and Australia, three countries which 
had long urged caution and going slow, Mr. Solarz, all were extremely 
pleased wi th the timing  and the way it was done and I consider tha t 
is very important .

Mr. Solarz. My last question has to do with this article that came 
out a few days ago indicat ing in the course of the negotiations we 
apparently  neglected at any point to ask the Chinese for some formal 
assurances t hat  they would not use force to resolve problems, and I 
frank ly was somewhat surprised we had neglected to do that. Was 
tha t article accurate and, if so, why did we refra in in asking that?  

no explicit pledge sought

Air. Holbrooke. We did not neglect to ask them. We believe from 
the outset that the question of peaceful settlement of the Taiwan issue 
was central. We also believed we could not get, it was impossible, and 
unwise to seek an explicit statement of nonuse of force in regard to 
matters which were at  the same time explic itly recognized as an in ter
nal Chinese affair.
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We made absolutely clear to the Chinese we could not proceed if 
they were to contradict us or act or behave or say anything  which 
appeared to lessen the chances of peaceful settlement. So, I think  there 
has been a slight  misimpression created on this issue.

Mr. Solarz. 1 don’t want to take up more time; I will debate the 
issue elsewhere, but I appreciate your yielding me a few extra minutes.

Mr. Wolff. Mr. Prit chard.

M FN  RE QU IREM EN TS AND SOVIET RESP ONSE

Mr. Pritchard. One question, Mr. Secretary.
You are hoping tha t we will be able to get most-favored-nation 

status for People’s Republic of China, a re you not?
Mr. Holbrooke. Ultim ately; yes, sir.
Mr. Pritchard. When you say ultimately, you think tha t is going 

to take some time?
Mr. Holbrooke. I think there are certain prio r steps which are 

required involving a law, and involving the claims assets issue, and in
volving perhaps the question of treatment of other nonmarket econo
mies in regal'd to the same issue.

Mr. Pritchard. Would you think  it wise if we were to give this 
status to China and not a t the  same time give it  to Russia?

Mr. Holbrooke. I think  tha t is a very difficult question, 
Mr. Pr itchard,  and one which is very much at the center of the reason 
tha t I do not give you an absolutely clearcut answer. We are in the 
process of intensive consultations with both Houses of Congress on 
that  issue, and we are also, of course, examining the law, the Jackson- 
Vanik amendment, very carefully, to see how it applies to each of the 
two countries.

Mr. P ritchard. It  would seem to me, Mr. Secretary, that you want 
to be evenhanded.

Mr. H olbrooke. 1 know your comment and I will re lay tha t to the 
Secretary of State because T think he is interested in the views of as 
many Members of Congress as wish to express them on this point.

Mr. Pritchard. I have no further questions.

DENO QUOTED ON TA IWAN

Mr. Wolff. I just would like to make note on the questions that  
have been going back and forth  here, re lative to the peaceful settle
ment, that 1 think one of the most significant statements that  was made 
by Vice Premier Deng was the statement that  he made to our delega
tion, back in July . During our meeting in Peking, he noted the fact 
tha t they  had had cooperation between the Kuomintang and the  Chi
nese Communist Par ty twice before. The one point that Deng made 
at that time, which gave all of us hope that there could be a final 
solution to this problem, was the statement that  he made th a t: “We 
have often said to the Americans in our effort to settle the Taiwan issue 
and reunify the motherland, we will respect realities and we can be 
flexible in the matte r of settlement.” T think  this was a significant 
statement.

Mr. Holbrooke. Mr. Chairman, may I second your comment and 
add to it the fact, which we have already communicated to you in a 
letter, I believe, th at in the very critical meeting on September 9, be-
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tween Pres iden t Car te r and th e Chi nese Am bassa dor in W ashing 
ton , when the  Pr es iden t mad e reference  to the  im porta nce of  the  
peaceful set tleme nt issue, Am bassa dor Ch ai specif ical ly d rew  ou r at te n
tion to  t hat  pa rt icul ar  colloquy between Deng X iaop in g and yoursel f 
as being of  pa rti cu la r signif icance.

Th is,  of  course, sen t us all back to ou r files to stu dy , and we well 
understood.

Mr. W olff. I t  g ave  you the  op po rtu ni ty  to  rea d wha t we h ad  sent 
over to  you previously, when we consu lted  w ith  you ?

Mr. H olbrooke. Tha t is correct. [L au gh ter.]

U .S . US E OF FORCE

Mr. Mica. I f  I  may  ju st  fo r per son al inform at ion ask if  we can get  
a com men t from you  or  possibly a fol low up la te r in wr iting . Th is 
issue th at  has been rai sed  by  m y colle ague , M r. Find ley,  keeps com ing 
up,  a nd  I thou gh t it  w as pu t to  r es t once al re ad y; maybe  I mi sunder
stoo d this.

That  th e Pres iden t s aid  when  we met wi th him, M r. C ha irm an , t hat  
wi th or  wi tho ut th is resolu tion, the re are  specific  step s th at  he mu st 
tak e w ith  rega rd  t o the decla rat ion  of  w7ar,  or  c ommitment  of  t roo ps,  
and th at th is resolu tion  had no beari ng  on  those steps. Is  th at  cor rec t 
or  no t?

Mr. H olbrooke. An y use of  Am erican  forces mu st be done in ac
cordan ce wi th t he law an d the  Consti tut ion .

Mr.  Mica. Does th is resolu tion in any  way cha nge  t ha t?
Mr.  H olbrooke. Th is resolu tion is sub jec t to the war  pow ers bil l, 

and the re  is ju st no question a bout t ha t.
Mr.  M ica. I am  gla d i t is in  the record.
Mr . W olff. I  am ha pp y th at  you un de rst an d th at . I am sorry  Mr. 

Find ley is no t here so he  could und ersta nd  it.
Mr.  M ica. Th an k you.
Mr.  W olff. I f  the re are  no fu rthe r questions, we th an k you very 

much fo r coming before  us. You  ce rta inly  have cle are d up  a lot  of  
que stio ns th at  we had .

I mu st say th at  the  Congres s, I  th ink,  is vi rtua lly  unanimous in 
looking tow ard  fu rther  steps in the no rm alization process wi th the  
Pe op le’s Republic of Ch ina , and th at  it  is in the in ter es t of all to 
proc eed  at  as rapi d a pace as possib le. Notwith sta nd ing th at  fac t, 
however , you, I am sure , are  mindful  of  the concern s of  the  C ongress  
ie ga rd in g not the  question o f  Ta iwan , but the  17 millio n people who 
reside  there.

Mr.  H olbrooke. We share t hose con cerns, Mr. C ha irm an.
Mr.  W olff. Tha nk  you  very much . Th e subcom mit tee stands 

ad jou rne d.
[W hereu pon, at  4:45 p.m.,  the  subcom mit tee was ad jou rned , s ubject  

to the call  of  the Ch air.]
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H ouse  of  R ep re se nt at iv es ,
C om m it te e on  F or eig n A ff a ir s , 

S ub co mmit te e on  A si an  an o P acif ic  A ff a ir s ,
Washington^  D.G

The subcommit tee  met at  1 p.m. in room 2172, R ay bu rn  Hous e Office 
Bu ild ing , Hon. Le ste r L. Wolff (ch air man  of  t he  subcom mit tee) pr e
sid ing .

Mr. Wolff . Good aft ern oon. Tha nk  you fo r a tte nd ing .
Today  is the  second day of ou r schedu led  series of he ar ings  on U.S.  

Ch ina policy, wha t it  is, how we ar riv ed  at  th is  po int , and where we 
go f rom  here .

Ye ste rda y we he ard from the  ad min ist ra tio n,  wi th the  test imony of 
Hon . Ri chard  Holbro oke , As sis tan t Se creta ry  o f State  fo r Eas t As ia ; 
and Michael Arm aco st, Deputy As sis tan t Secre tar y fo r Defense for 
Eas t As ia.

Our  focus  the n, as now, was on the  ad min is trat ion’s requested “om 
nib us b ill ,” H.R.  1614, to  fac ili ta te  a c ontinued  U.S . re la tio nship  wi th 
the  peop le of  Taiwan ; and on the  Kenne dy-Wolf f bil l. Hou se Jo in t 
Res olu tion  167, which wou ld ma ndate  a c on tinued U.S . in terest in the  
sec uri ty of  Ta iwan.

Today we are  plea sed  to welcome as witn esse s befo re the  subc om
mi ttee lion. Ji m  Lea ch,  who will int roduce  the  fol low ing  witness, 
Dr . Pe ng  M ing-Min, a form er advis er to the  Na tio na lis t Chinese  d ele
ga tio n to the  U ni ted  Na tio ns ; a dis tin gu ish ed  s cho lar at Ta iw an  Uni 
ve rsi ty,  the  Unive rsi ty  of Michigan , and W right State  Unive rs ity ; 
and who is presen tly  the di recto r of the  Ta iwane se-Am erican  Society .

A t 2 p .m., we are  scheduled to he ar  from Wins ton  Lo rd, now pres i
dent of  th e Council  on Fo re ign Re lat ion s, and the  form er Ch ief  o f t he 
Policy Pl an ni ng  S taf f a t the  D ep ar tm en t o f State under D r. Ki ssinger 
du ring  the  tim e o f the o penin g to C hin a in 1972.

Following th at , we are  sche duled to hear from TTon. W al te r P. 
McConau ghy , fo rm er  U .S.  Am bassador to Ta iwan from 1966 to  1974. 
At 4:30  th is aft erno on , we had been scheduled to he ar  from Adm . 
Noel Gayle r, form er Comm and er in Ch ief  of the  Pac ific  Fle et,  to 
discuss a st ud y t hat  he h as  rec ent ly c ompleted on th e s tra teg ic  si tuat ion 
in the  region. Bu t due to the  in clem ent weath er,  T do not t hink  the sub 
committ ee wil l sta y in session un til  th at  hour.  So, wi tho ut object ion, 
we will  include Ad mira l Ga yler ’s sta tem en t in the  record , wi th our 
sincere t hank s fo r hi s ef for ts on ou r behalf.

(63 )
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ADMINISTRATIO N VIEWS ON HOUSE JO INT RESOLUTION 16 7

Before we begin, I should note tha t a t yesterday’s hearing, Secretary 
Holbrooke indicated tha t while the adminis tration still considers 
House Jo int  Resolution 167 on Taiwan’s security to be unnecessary, 
the admin istration is ready to work with the Congress in developing 
language which does not contradict with what has already been agreed 
to as the normalization formula.

e had hoped today to hear f rom Mr. Robert Parker of the Ameri
can Chamber of Commerce in Taipei. Unfortunately, Mr. P arker had 
to return to Taipei on business. However, he has submitted a formal 
statement for the record, and without objection i t will appear in the 
record following the testimony of our colleague from Iowa and Dr. 
Peng.

We are also in receipt of a le tter from the distinguished sinologist, 
John  K. Fairbank of Harvard. Professor Fairbank strongly  endorses 
the normalization decision, and without objection, his lette r will be 
placed in the record at this point.

[The letter referred to follows:]
Harvard University, 

Cambridge, Mass., February  Ilf, 1979.
Hon.  Lester L. Wolff,
A si an  Subcommit tee, Foreign Affa irs Commit tee, U.S. House of  Representatives, 

Washington , D.C.
Dear Mr. Wolff : The his tori c impo rtance of the curre nt discussion of China 

policy leads me to offer some points  th at  seem under-represented, even unknown, 
among o therwise well-informed ci tizens.

1. The growing natio nalism among one billion Chinese is the  biggest political 
force in Asia. It  focuses on nat ional uni ty expressed as “One Ch ina.” This  senti
ment is so universa l that  Chiang Kai-shek and Mao Tse-tung agreed on it. Ameri
can policy should not confron t or deny it.

2. Thu s the issue over Taiw an has not been independence (un ity  or disuni ty) . 
The issue has  been which par ty should  rule  the One China. For  th irt y years we 
suppo rted the defeated claim ant. Gradual ly the  res t of the world accepted the 
Chinese Communist Pa rty’s victory  of 1949. The Kuomintang on Taiw an never 
asked  us to suppor t Taiwa n’s independence. They wan ted us to supp ort the ir 
claim sti ll to he the  one and only China.  They refused to discuss alte rna tives 
such as we have now worked out for them.

3. For tun ate ly,  we have now got the best i>ossible solution for Taiwan, far  
bet ter tha n most of us in the China field had dare d hope for. The key is the  Ameri
can determ ination  to keep Taiw an supplied with defensive arms, which Peking 
taci tly accep ted dur ing the  nego tiatio ns and cann ot now prevent in any case.

Behind this lies the one gre at fac t about Taiw an as a province of China—it 
is the only province  completely surrounded by water  and therefo re susceptib le 
(more  t han  Vietnam or even South Korea) to our nava l influence.

In sum, since Peking now has  l ate nt sovereignty, we need not confron t Chinese 
national ism.  Since Taiw an will be defensible , we have not “aban doned” it.

This  will go down in the history  books as a gre at diplomatic  achievement. 
Sincerely,

J ohn  K. F airbank ,
Francis Lee Higginson  Professor of  Hi story, Emer itus.

Mr. Wolff. I would like to take the opportunity at this  moment, 
before I ask our witnesses to testify, to say a word about a very 
dear friend , Ambassador Dubs who was killed recently in 
Afghanistan .

TRIBU TE TO ADOLPH DUBS

Spike Dubs was a dedicated public servant. He traveled  with this 
committee to various areas of the world when he was the Deputy
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Assistant Secretary  of State  for the Near East  and South Asian Af 
fairs. I th ink his death at the  hand of the people there in Afghan istan 
is evidence of a very grievous s ituation  throughout the world, where 
terro r takes the place of law, and becomes the modus vivendi of people 
to achieve their  desires.

I think it is a g reat  tragedy for the world that we continue to allow 
this kind of wanton terror to prevail  over authority and over the 
normal processes which exist for the achieving of various political 
aims.

This committee would like to offer the members of this committee 
the opportunity  of joining  in a small tribu te to the memory of Spike 
Dubs, a friend of this subcommittee, and a dear personal friend to 
many of us. 1 would like, without objection, tha t a letter  of condo
lence be sent to his widow.

Mr. Pritchard. I would join in that, Mr. Chairman.
Mr. Wolff. Thank you.
We will follow on now to the business at hand, and extend a welcome 

to our colleague, Jim Leach, whom we met in Bangkok on our last trip .
I would like to say th at the committee welcomes the opportunity of 

having you appear before us. Will you please proceed.

STATEMENT OF HON. JIM LEACH, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF IOWA

Mr. Leach. Before beginning, I would like to add my expression 
and approval  to what  you have just  said about Mr. Dubs. Having  
served in the U.S. Foreign Service, in fact, having worked briefly 
under Mr. Dubs at the Soviet desk, 1 can a ttest firsthand to the enor
mous respect with which he was held and the fine manner in which 
his work was always handled, and the reputat ion tha t he established 
in the Department of State.

His death is very tragic. He symbolized probably the best of the 
United States  Foreign Service.

I would also like to note that  having partic ipated in the press con
ference with the chairman in Bangkok, I am certainly impressed by 
the high regard  with which he is held in many parts  of the world, 
outside the realm of this Congress.

Mr. Wolff. There are some places which do not hold me in such 
high regard .

Mr. L each. In any event, Mr. Chairman, I would like a t the outset 
to express my support for the President ’s decision to normalize our 
relations with the People’s Republic of China. Recognition, a fter  all, 
does not imply approval of a system of government. It  only implies a 
realistic assessment of who controls what  within a given political 
jurisdiction. In the case of mainland China, clearly the government of 
Peking effectively controls the apparatus of political decisionmaking 
for 950 million people.

For  almost three decades our government has refused to come to 
grips with the reality of Communist authority  in Peking. The a brup t 
decision to recognize the People’s Republic represents a traum atic 
change in direction for American policy and has produced understand
able anxiety among the people of Taiwan. As we move forward with 
legislation to institutionalize our rela tionship with Taiwan, it  is there-
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fore  im po rta nt  to  insu re th at any act ions tak en at  th is  time  are  ful ly 
con sist ent  no t only  wi th Am eric an natio na l intere sts  hu t wi th the  
int ere sts  of the  people of his frag ile  island.  In  th is reg ard, I would  
like to commen t briefly on ce rta in  aspects of  the  sit ua tio n on Taiwan 
whi ch I  believe have n ot  receiv ed suff icient notice.

In  m y judgme nt,  th e deb ate  on no rm ali zin g rel ati ons wi th the Gov
ernment in Peking  should occasion serious  reconsidera tion of  the  
su pp or t we have generated  over the  past 30 years  to the  less than  
dem ocr atic  Na tio na lis t Gover nment  o f Ta iwan. As th is subcomm ittee  
knows, th e populat ion  of Ta iw an  consists  o f two majo r elements : the  
native Taiwanese who constitu te approx im ate ly 85 percen t of  the 
isl an d’s inh ab ita nts, and those m ain lan d Chinese who fled w ith  Chia ng  
Kai-sh ek to Ta iwan who, alo ng  wi th thei r descendan ts, com prise the  
othe r approx im ate ly 15 perc ent.  Ye t tod ay, the  Na tio na lis t Govern
ment consists almost exclusively  of members of  Ch iang  Kai-sh ek' s 
pa rty , the  Kuom intang. There  is lit tle  op po rtu ni ty  fo r pa rti cipa tio n 
by nativ e Taiwan ese in na tional elect ions.  The major ity  of  seat s in 
the Na tion al Assem bly are held  by ind ivi du als  who the oreti ca lly  rep
rese nt the  35 prov inces of  C hin a, only one of  which is Ta iwan. They 
were elected from  th ei r respective provinces  30 years  ago  when the  
Na tio na lis t Government  sti ll exercised bro ad con trol  over the  ma in
land . Th is anach ron ist ic arr angeme nt  adds up to  sta rk  un de rre pre
sen tat ion  fo r the  peop le of Ta iw an —even tho ugh the  island now rep
resents the  tot al ex ten t of Na tio na lis t con trol . Since  elec tions cannot 
be held  in the  34 ma inland provinces , the  Na tio na lis t Gover nm ent  
main tai ns  th at  those  who were elected 30 years  ago  from these  
provinc es (some of whom tod ay res ide  abroa d)  have lifetime  rig ht s 
to th ei r seats . Th is aged  minor ity  of  form er ma inl anders the ref ore 
con trols the  leg isla tive  b ran ch of the  Na tio na lis t Government .

Pe rh ap s th is  situa tio n would be more  pa lat ab le if  the  Na tio na lis t 
Gov ernment were ben ign and pass ive in na tur e. But in fac t, it is a 
ha rsh ly  repress ive regim e which fo r years  has  denie d the  majo rity of 
peop le on the  island the  most fun dame nta l hum an freed oms.  Beyond 
that , police sta te  tac tics have been an accepted fac t of  life  ever since 
mart ial  law was dec lare d in 1948 pu rpor tedly fo r a t em po rary  per iod  
to be in effect “d ur ing the  per iod  of Com munist  rebe llions.” The  
m ar tia l law decla rat ion  is s till  in effect tod ay and if has  been reli ably 
rep ort ed th at  the re is fre quen tly  resort  to secre t ar rests  ancBsecret 
tr ia ls  as a mean s of deali ng  wi th pol itical diss idents.  Amnesty  In te r
na tio na l repo rts  t ha t to rtu re  has  been employed to gain “co nfessions” 
and th e same  organiz ati on  sta tes  th at  “violations of hum an rig hts 
have  been the prev ai lin g pra ctice  in Ta iwan ." Ind eed , fo r the  past 
30 years  we have looked the  othe r way when- evidence of  such re
pressive  tac tics has su rfa ced—p re fe rr in g as a mat ter of  expediency 
to plac e a high er  value on Ta iw an ’s sta tus as an ally than  on the  
fund am en tal  rig ht s of its citi zens. Fi na lly , the  widely resp ected Fr ee 
dom House  annuall y pub lish es a Co mp ara tive Surve y of Freedom 
which rank s nat ion s wo rldwide  on the  degree of free dom , using  a 
scale of 1 to 7—wit h the  high er  numb ers  indica tin g inc rea sin g de
grees of repression. In  its  ra tin gs  publi she d th is  mo nth , Ta iwan re 
ceived  a 5 (po liti cal  righ ts ) and a 4 (civ il libert ies ) ra ting  w hile  the 
Peop le’s Re public of  Ch ina  regist ere d 6-6  on the  Fr eedom House scale. 
Th is is com pared to a 1-1 ra ting  f or  the  Un ite d Sta tes . Ta iw an 's rat -
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ing reflects a narowly controlled political system and is hardly im
pressive in its contrast with the People’s Republic of China. While 
basic political freedom and certainly economic opportuni ty are 
greate r on Taiwan than the mainland, it can only be described as 
tragic that  Taiwan hasn’t adopted policies which would put it at the 
forefront of democratic expression.

PE OP LE  W IT H O U T  A CO UN TR Y

It  strikes me that  we have in Taiwan, at  this point in history, some
thing  resembling a people without a country and a Government lack
ing a legitimatizing basis of authority . Generally speaking, legitimacy 
derives from either historical claim or consent of the governed. There 
is a distinction between a Government in exile and a Government 
claiming to represent the political a spirations of the Taiwanese people. 
U.S. recognition of the PRC implies our assessment that the civil war 
in China is over. The Nationalis t claim to the mainland would appear 
Actional and its basis of consent on the island lacking democratic 
test. Accordingly, in considering the legislation which will establish 
new unofficial ties with the Taiwanese people, I would urge the mem
bers of this subcommittee to include language which will encourage 
the National ist Chinese authori ties in Taiwan to come to terms with 
political reality  themselves and to begin good-faith efforts to establish 
a new basis of legitimacy res ting on the consent of the government and 
to permit full establishment of constitutional liberties such as freedom 
of the press, freedom of expression, and the righ t to assemble. I f we, 
as Americans, are trul y sincere ip our efforts to mold a new policy 
toward Taiwan, grounded in tru th and reality, this is the least we 
can do on behalf  of a peaceful normalization of internal relations 
between the majority of native Taiwanese and the minority  of 
Chinese from the mainland.

Just as it  should be made clear to the PRC that the United States 
will not lightly countenance the use of force agains t Taiwan, it should 
be made clear to the Nationalist Government that  the United States 
does not easily condone the suffocation of basic individual freedoms 
on Taiwan. Accordingly, I would like to suggest inclusion of the 
following language in the legislation before the committee (H.R. 
1614).

SUG GESTE D A M EN D M EN T

On page 2, line 25, insert the following: “In  carrying out its ac
tivities, a primary responsibility of the Insti tute shall be to monitor 
closely the functioning of democratic processes on Taiwan for the 
purpose of encouraging the establishment of such fundamental rights 
as free general elections, freedom of assembly, speech, press, and 
religion.*'

Mr. Wolff. Excuse me, Mr. Leach, you are talkin g alxmt page 2. 
Are we talking about the omnibus legislation, or are we talking 
about-----

Mr. Leacii. Yes; we are talkin g about the basic, specific legislation.
Mr. Wolff. That is the omnibus legislation.
Mr. Leach. Regard ing this language, I should like to stress tha t 

any effort on our par t to encourage greate r freedom and self-represen
tation on Taiwan does not necessarily conflict with the administra tion’s
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recen t commitm ents  to the PRC. On several occasions, Vice Prem ier 
Deng  Xiaop ing  has expressed his will ingn ess to accept Ta iwan 's 
own social and economic system  as well as Arm ed Forces. But  wh at
ever  steps are taken to resolve the int ern ational sta tus of Ta iwan, it 
should  he unde rstood by all sides that the  fu ture  of the  Taiwanese 
people ought to be decided by those  rep res en tin g the  majo rity of 
the people on the islan d, not by a Gov ernm ent unwi lling  to open 
its  doors  to full  popular  pa rti cip ati on . Tn addit ion , it would be my 
hope that  in any legis latio n dealing  w ith  the leg itim ate  secu rity  needs 
of the Taiwanese people,  a str ong sense of the  Congres s should be 
established th at  the U.S. Governmen t not tran sfer  any  weapons, 
such as riot contro l equ ipment,  which are of a na tur e th at  appear 
pr im ari ly oriented  to m ain tai nin g interna l or der as opposed  to  exte rna l 
security.

Un fortu na tel y,  the tim ing  of Presi dent Ca rte r's  Decem ber 15 an 
nouncement reg ard ing  normaliza tion  of relatio ns with  the  PR C had  
unsuspected imp lica tions for the domestic pol itical sit ua tio n on Tai 
wan. Wi thin hours of the Pres iden t’s announcement, the  Na tionalis t 
Gove rnment seized upon the normaliz atio n action as a prete xt to in
defin itely  postpone local elect ions which had been schedu led fo r Decem- 
l>er 22 ami decreed the suspension of all poli tica l ac tiv ity  on Taiwa n. 
By many accounts these elect ions—alth ough for a small numb er of 
seats in the General Assembly—w ould have resu lted  in signif icant 
gains for  poli tica l can didates opposing the Ku om intan g Par ty . Those 
fam iliar with  the intern al poli tica l situ atio n in Ta iwan were keenly 
aware of the significance of  th is pol itica l even t. The Pr es iden t’s 
decision to announce normaliz atio n jus t 8 days  before the  elect ion in 
Taiwa n dem ons trat ed great insens itiv ity  to—or perha ps  igno ranc e 
of—the internal affa irs of the people of Taiwan and  may  have  de 
prived the ma jor ity  of  the popula tion  of any op po rtu ni ty  in the  nea r 
future  to exercise thei r right to speak out at the  polls on thei r own 
dest inv.

The consequences of Pre sident  Car te r’s pre cip itous preelec tion  an 
nouncement carri es ce rta in irony . For it is the  native T aiwanese ra ther  
than their Government who have been most sup portiv e of the  U.S. 
normaliz ing  rela tions with  the PR C and  who have always  regard ed 
the Nation alis t claim to ma inla nd Chi na as fan tasy. Unfor tuna te ly , 
it is these native Taiw anese who were most affected by the  tim ing  of 
the extern al normaliza tion  decision  and who now find t ha t the  modest  
movement  tow ard intern al normaliz atio n of the pol itical process on 
Taiwa n itse lf has been severely j eopard ized.

DEMOCRATIC PROCESS ON TAIWAN

Fina lly , as the subcommit tee cons iders  the  legisla tion  dea ling with  
our  fu tur e relationship with the people of Ta iwan, I would  urge  
th at  the recent tra gic deve lopm ents  o f Tran be kept in mind. The pro
vision of  sophist ica ted  weapons to a governm ent  does not in and  of  
itself  assu re the security and  sta bi lity of  that  gov ernm ent . It  is time  
we begin to profit  from  experienc e and  seek to insu re th at  the  U nit ed 
Sta tes  not be too closely associated with regim es which are not based 
on the  support of the ma jority of  the people. Wh ile such a po licy  may 
have  sho rt- term adv ant age s and may , indeed, be dic tat ed  bv compel
ling  circu mstances  at a given mom ent, w’e must recognize th at  gov-
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ernments which are not responsive to the aspirations  of the majority 
of th eir people are l iving on borrowed time. In the case of Taiwan the 
subcommittee has the opportunity to build into the legislation 
language which will clearly demonstra te to the world and to the T ai
wanese that  the U.S. Congress is wil ling to go on record as encourag
ing authorities on the island to grant the native Taiwanese full 
democratic participat ion in the political process. M ajori ty rule based 
on respect for individual right s is the  linchpin of our own society as 
well as our human rights  foreign policy. We should not shy away 
from advocating such a policy for the Taiwanese people.

Mr. Wolff. Thank you very much, Mr. Leach. We appreciate the 
informat ion th at you have imparted  to us.

I would like to ask a few questions, and I th ink that  my colleagues 
would as well, and then we will get to Dr. Peng.

A IM  OF  A M EN D M EN T

Do I understand that you would like to have an amendment to the 
omnibus bill that was presented to us which indicates tha t a primary 
responsibility of the Insti tute shall be to monitor closely the func
tioning of the democratic processes on Taiwan, encourage the es
tablishment of such fundamental righ ts as free general elections, 
freedom of assembly, speech, press, and religion?

Would you expand upon that a little bit ?
Mr. L each. I am not sure that I understood you correctly. I would 

like to stress the amendment wording : “a primary’’ not “ the p rimary” 
responsibility  of the Institu te shall be to monitor closely the democratic 
processes on Taiwan.

Mr. W olff. Could tha t mean that  you would favor  the idea of free 
general elections on Taiwan. Is that  what you are getting a t?

Mr. Leach. I certainly would support that , but I recognize tha t any 
institute, in and of itself, is not going to cause them. My intention in 
this amendment is basically to stress to the world, and to the Ta i
wanese, our concern for the type of government that  is going  to exist 
on the island, and also our concern for the manner in which any de
cisions relat ing to the future  of Taiwan  are made.

It  strikes  me, as a fundamental principle, that whatever inte rna
tional settlements are arrived at in the future, there is something 
inherently  wrong with the minor ity of people deciding for the vast 
major ity of people their  own destiny.

Mr. Wolff. Wouldn’t you consider tha t as somewhat of a human 
right s amendment?

Mr. Leach. I would consider it a very strong human righ ts amend
ment, and I would follow tha t by saying, unfortuna tely, the timin g 
of the announcement vis-a-vis the recognit ion of the People ’s Republic 
of China may have caused a negative human rights response on the 
island of Taiwan itself, which need not have occurred.

Mr. Wolff. As I understand it, from the recent visit  that I made to 
Taiwan with members of this committee, there are a number of 
Taiwanese now in the Government.

Mr. L each. Yes, sir.
Air. Wolff. Taiwanese have places in the Government.
Air. Leach. Yes, sir, a few.
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Mr. Wolff. The Taiwanese have several ministers within the Gov
ernment in Taipei.

Mr. Leach. Steps are being taken, but unfortunately  the election 
tha t was scheduled for December 23 was probably the most potentially 
significant election in the history of Taiwan in terms of the proba
bility of introducing a large r number of na tive Taiwanese to the in
ternal politics of the island.

Mr. Wolff. Thank you.
Mr. P ritchard.
Mr. P ritchard. First, I want to welcome Congressman Leach to the 

committee. T am sorry the Congressman is not on the Foreign Affairs 
Committee because, in truth , he is by tra ining and background one of 
the most knowledgeable people in Congress on foreign affairs. I am 
sorry we do not have his expertise. We are delighted to have you 
testify.

QUEST IO NS OF  T IM IN G

It  seems to me tha t the hard pa rt here is one of timing. There are 
some dangers if we take the local government to task and go afte r 
them a t thi s pa rticu lar point. It  would be a great mistake to seriously 
damage the island in the world’s eyes.

I guess I  would ask you how you see the  timing in this ?
Mr. Leach. The timing is always crucial with regard  to any inte r

national act, and there are certain disadvantages tha t you have im
plied. By the same token, I don’t think that  the United  States of 
America has ever been misguided by refusing to stand up for the 
principle of the majority  rule.

Second, it could well be tha t the timing has never been appropriate. 
After all, we have just normalized relations with the  People’s Republic 
of China. What we are talk ing about is normalization of relations 
within Taiwan  itself. I think  th at an effective statement to tha t effect 
is appropriate.

I might add that the language that  was introduced is not extremist 
language. It is very moderate. In fact, it is very cimcumspect. Basically, 
what it enunciates is a principle and not a directive of any nature. 
As a principle, I  don’t think  tha t Americans should be shy of standing 
for it.

Mr. Pritchard. Let me ask you one other thing. You have ta lked 
about freedom of assembly, speech, press, and religion. We have made 
a swing through a great number of countries in Asia, and I have to 
sav tha t the impression we get in Taiwan is of a country that  seems to 
be doing quite a few things  right. Thei r standard  of living is remark
ably good. I noticed there  were different religious there , so there  is a 
certain amount of freedom of religion.

Fi •eedom of assembly, I don’t know. Speech and press, I guess I 
would have to ask you. But if we looked at people’s condition, here is 
an island that appears to be meeting the people’s needs in quite a num
ber of areas, and quite successfully.

RE PR ES SION  ON  TA IW A N

Mr. Leach. Comparatively speaking, Taiwan certainly is not as high 
on the evaluation scale as some countries, but I would refer  the gentle
man to Freedom House’s rat ings which judges on a 0 to 7 scale—with
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the higher numbers indica ting increasing degrees of repression— 
Taiwan at 5-4 with the People’s Republic of China at 6-6. There  are 
countries below 5-4. but 5-4 is not a very healthy place to be.

1 might also point out that  there have been instances of  restraints  
on individual freedom, not only in terms of the press, which is care
fully controlled, but with regard  to incarceration and harassment of 
certain religious leaders, which has been very, very serious.

Beyond th at, one of the things tha t distinguishes  Taiwan from all 
governments of the world, and in th is sense it stands alone, is th at its 
claimed legitimacy is based on the fact tha t the Government controls 
another parcel of land, one which it is not even occupying. That basis 
of legitimacy is a claim that  can easily lead to a rat ionale for severe 
oppression.

From Taiwan’s point of view’, I would also like to say that  another 
failure tha t distinguishes i t from most other governments of the world 
is that, given its economic position, which is very impressive, and its 
stable population growth, which has not exploded beyond the econ
omy’s capacity to deal with it, there  are few’ countries which can more 
afford to broaden political partic ipation. In the sense of ability  t6 
afford to democratize, Taiwan certainly  is at the forefron t of countries 
that should be able to move in tha t direction.

Mr. P ritchard. You would say tha t it is in thei r own interes t to do 
that.

Mr. Leach. T strong ly feel tha t, yes.
Mr. Wolff. The time of the gentleman has expired.
Mr. Hall.
Mr. Hall. Thank you, Mr. Chairman.

NEE D FOR AM EN DM EN T NOW

Congressman Leach, since we are not going to have, apparently , 
government-to-government relationships with Taiwan, and with re
spect to your par ticu lar amendment as it  is related to the Taiwanese 
majority, I really don’t unders tand the reason for the amendment.

I think that the emphasis on freedom would have been pr ior to  nor
malization of relations  with the People’s Republ ic of China.

Mr. Leach. I would suggest tha t we did not really have specific 
legislation dealing with our diplomatic recognition of the Republic of 
China prior  to the normalization. Beyond that,  it strikes me tha t th is 
is a subject very appropria te to consider when we are establishing re
lations people-to-people. For  tha t is the principle with which we are 
going forth under this legislation, and this is an amendment th at talks 
of our dealings with people.

What  th is amend ment does is call upon the  In sti tu te  to mo nitor 
closely the functioning of democratic processes on Taiwan. It  does 
not say anything  for or against the Government in tha t sense. I t is a 
people-to-people approach, and I thin k that it is appropria te at this 
time.

Mr. Hall. That is all I  have.
Mr. Wolff. Thank you very much.
Now’, we will proce ed with I)r.  Peng. If  you would like to sta nd  by, 

we would be delighted to have you.
Mr. Leach. Let me say that I think Dr. Peng  should be responding 

to some of these questions, rather than me.

52-y U 9 0 - 7 9 - 6
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Mr.  Wolfe. Before you proc eed , Dr. Peng , since the Members  of 
Congres s have tak en  th ei r oa th in the  firs t day s of  the  Congress, we 
sho uld  lik e to  swear  all of o ur  witnesses , if  you do n’t mind be ing  sworn.

Mr. P almer. Dr. Peng, do you h ereb y s wear or affirm t hat  the s ta te 
ment I am abo ut to make is the trut h,  the whole tr uth , and no thi ng  
bu t th e t ru th . Do you so affirm ?

Mr.  P eng. I  do.

STATEMENT OF MING-MIN PENG, DIRECTOR, TAIWANESE 
AMERICAN SOCIETY; DIRECTOR, FORMOSAN STUDIES

Mr.  P eng. Mr. Ch air ma n, I wa nt to than k you and the  committ ee 
for giving  me the op po rtu ni ty  to spe ak here . I will be very  brief,  so 
th at  you wi ll have  mo re time  to  ask  ques tions .

Mr. Ch airma n, the  peop le of Ta iwan wish to deve lop the  closest 
re la tio nship  wi th the Un ited Sta tes . Bu t Taiwan ’s sec uri ty cannot be 
as su red solely  by su pp ly in g it wi th  m il itar y eq uipm en t am i weapo ns.  
The people on Ta iw an  believe pol itical sta bi lity is esse ntia l fo r the  
lon g-t erm  securi ty of the  isla nd, and the  politi ca l sta bi lit y grea tly  
dep ends, in tu rn , on the  d egre e and pace of norm ali za tio n of pol itical 
lif e wi th in  Taiwan.

h o r more th an  30 ye ars, th e po lit ical  an d legal an om alies hav e co n
sisted, among  others , o f :

!• T he  Consti tut ion  based  on the fiction th at  the  Na tio na lis t Chinese 
I regime  is the  go ver nm ent  of a ll of Ch ina , a nd  N at ion al ist  policy based 

on the  my th of an eventual reconquest of  Ch ina  by the  same 
gov ernment.

2. Martia l law, in effect, a lre ady fo r th ree  decades a nd  expected to be 
enforced indefin itely, and the  resu lti ng  susp ension of  con sti tut ion al 
guara nte es  fo r the  same per iod  o f time.

3. The nat ive  Taiwan ese, ac counting fo r 85 percen t o f the p opula tion, 
yet  ha ving  about 5 percent rep res entat ion  in na tio na l l egi sla tive  bodies , 
the  remain ing seats bein g held for life  since 1948 by those who have  
been exi led  to  Taiw an as a result  o f the Comm unist takeov er of  China.

1 4. The con tinu ous  sup pressio n of  the opp osi tion to the  presen t
• regim e.

Obviously, the above situa tio n needs  to be c han ged  if  sta bi lit y and  
sec ur ity  are  t o be sou ght  for Ta iwan.

I  belie ve t ha t in any discussion of  future U ni ted  S tat es-Taiw an  r ela
tion s, the dem ocratic  aspi ra tio ns  of  the Taiwanese major ity  must be 
ser iously  tak en into  acco unt,  and every encouragement must be given 
to the effo rts to in itiate  a nd accelerate dem ocratic  processes in Ta iwan, 
such as gen uin ely  f ree  genera l elect ions , freedom  of express ion and  a s
soc iation,  ef cete ra. Thus, ul tim ate ly , the  people on Ta iwan should be 
given the  op po rtu ni ty  to decide th ei r own fu ture  free from outs ide 
coercion.

Tha nk  you.
Mr. W olff. Th an k you. D r. Peng. You are di recto r of th e Taiwanese 

Am erican  Society. Can  you tell us what it is?
Mr. P eng. I t is a smal l nonprof it rese arch fou ndation  sup ported by 

Taiwan ese  inside  an d o utsi de fo r our  res tor ati on , hi sto rv. economy and 
publi c affa irs.
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Mr. Wolff. Does your organization have ties with any other 
organizations?

Mr. Peng. No. this is a purely research institution.

VIEW S OF  TAIW AN ESE  PE OP LE

Mr. Wolff. Would you say tha t you are speaking for the general 
population, or speaking for a segment of the population in the state
ment you made, or are about to make?

Mr. Peng. I believe that  the views 1 expressed are shared by all 
Taiwanese, or the majority of Taiwanese.

Mr. Wolff. On that question, the overall question of elections, would 
that also include self-determination for the people?

Mr. P eng. Certainly in the long run, and ultimately, 1 think, if you 
talk about the human rights, human rights  include the right  for the 
people to choose their own form of government, and have a system that 
has the meaning of self-determination.

NORM ALI ZA TI ON ANI)  SELF- DETERM IN ATIO N

Mr. Wolff. On the question of self-determination, how do the 
Taiwanese people, as distinguished from those who have come from the 
mainland, how do the Taiwanese people feel, do you think,  about the 
question of the  normal ization with the People’s Republic of China?

Mr. P eng. We have just talked with two gentlemen who have just 
arrived  from Taiwan, who are very distinguished religious leaders, 
ministers in the church in Taiwan, and we put this question to them. 
They answered us that the majority  of Taiwanese are in favor of the 
normalization. Among the reasons is that this is a reality tha t has to 
be accepted. Second, they see the hope of change in the domestic situa
tion as a result of this new development.

Mr. Wolff. Since there will be no free elections in the People’s 
Republic of China, do you think that afte r normalization you would 
get free elections on Taiwan if the total procedure was followed 
through  ?

Mr. Peng. I  could not follow your question.
Mr. W olff. If  in the normalization there was unification, which is 

hoped for, between the People’s Republic of China, the people on 
Taiwan-----

Mr. P eng. I think  the people on Taiwan believe that if Taiwan 
becomes a part o f China, then* will be no free elections. So when they 
say that they are in favor of normalization, it does not mean that they 
want to be a part of the People's Republic of China.

Mr. Wolff. Then you would say that you favor normalization of 
relations between the United States and the People's Republic of 
China, but not the unification. Is that correct?

TAIW AN ES E RE JE C T  R E U N IF IC A TIO N

Mr. P eng. That is correct. The Taiwanese are very much against the 
idea of Taiwan being annexed by China. On the o ther hand, as 1 said, 
as the argument is made in the United States, China must be recognized 
by the United States, and then the main feeling of the native Taiwanese



74

is th at this is a chance to advance tlie democratic processes in Taiwan 
because the Government in Taiwan lost its international standing. It 
has become internationally a kind of nonperson.

Mr. Wolff. How do you expect to get any more in the way of a 
separate entity from the  People’s Republic of China than you have at 
the present time under the Nationalist regime that is in power?

Mr. P eng. Taiwan, in fact , has been a separate ent ity.
Mr. Wolff. Historical ly. On what does the People’s Republic of 

China base th eir claim to Taiwan? Historically, it was not an inde
pendent nation, am I correct? It was part  of grea ter China ?

Mr. Peng. Once upon a time, until 1895 Taiwan belonged very 
loosely to China. How much control China had exercised at tha t time 
is a matte r of argument. Bu t even if  we concede that  up to 1895 Taiwan 
was a pa rt of China, this does not give China the right to claim Taiwan.

The fact tha t some ter ritory formerly belonged to a certain country 
does not give that country the r ight to claim this terri tory . We accept 
the principle tha t Taiwan should be independent.

Mr. Wolff. Thank you very much.
Mr. Pr itcha rd.
Mr. Pritchard. Thank you. Mr. Chairman.
Dr. Peng, we are very happy that  you have come to testify. I think 

what dis turbs some of us is, we see the people on Taiwan as seeing this 
as an opportunity, and we see the chances of Taiwan gaining more 
freedom as a rather small chance.

We see the possibility, and I am not saying this year, but let’s say 
25 or 30 years from now, of the People’s Republic of China developing 
some arrangement. At that  point, you will go backward instead of 
forward. So your chance of getting more freedom will be severely 
limited. I think this is our concern. We are very fearfu l you will lose 
that amount of freedom and advantages that you now have.

How do you craft this so that  you end up with the best of both 
worlds, which is what you are hoping? You are hoping tha t America 
will help Iaiwan stay independent, and then by exerting  influence on 
the Government there, it will evolve into a more democratic place. Is 
tha t correct ?

Mr. P eng. I believe that  the problem facing Taiwan is not the 
alterna tive of whether you choose the Government on Taiwan, or the 
Government in Peking, because this is not the reality. Of course, there 
is going to be a longtime threat from Peking toward Taiwan. But I 
think  the people in Taiwan are concerned right now about the nature 
and character,  and the behavior of the present regime in Taiwan.

They believe tha t they now can have a more representative  govern
ment on Taiwan, and in the future  they believe that there is some way 
of peaceful coexistence with Peking. This is the way tha t people think.

They don’t feel now tha t they are facing the alterna tive of choosing 
Taipei or Peking. Certainly the standard of living is incomparably 
higher on Taiwan. But what I am try ing  to demonstrate to you is the 
thinking  of the people. They think that right now and in the foresee
able future , as the American Government lies said repeatedly and 
assured the world, that there is no immediate threat.  Peking has no 
ability, no intention to take over I aiwan in the  foreseeable future.
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Under  those circumstances it is, I think, the main concern of Taiwan
ese to concern themselves with the conditions in Taiwan.

Mr. P ritchard. Dr. Peng, did you say “no ability and no desire 
to take over?”

Mr. P eng. Th at is what your State Depar tment  officials are te lling 
us.

Mr. Pritchard. I think that the State Department is leading you 
astray  by te lling you tha t the People’s Republic of China has no de
sire to take over Taiwan. I think  that they have a great desire to bring 
it back, whether or not they have the capacity is another question.

people’s republic of china does not plan to attack

Mr. Peng. They have  no int en tio n to do so. Pe rso nally , 1 accept th is 
statement of the situation because, I think,  to us in the past  few years, 
in spit e of  Pe king 's rheto ric , it is at the  bot tom of the pr io rit y list , or 
maybe out of their  list of priorities. I think we should not confuse 
their  propaganda or revolutionary rhetoric  with the reality.

From what they have been saying, from what Premier Deng has 
been saying as to the policy t ha t China would take  toward  Taiwan, 
there is no consistency. One day they will say that  they can wait 50 
years, 100 years;  next week, they will say, 10 years, or 10 years is 
too long, and it will be 1 year. This shows that,  in fact, Peking does 
not believe tha t they can take over. There  is no policy tha t they can 
see t ha t they can take over Taiwan in the foreseeable future . This  is 
my interpreta tion.

Mr. P ritchard. A s long as we stand firm.
Mr. P eng. Exactly .
Mr. Wolff. The time of the gentleman has expired.
Mr. Hal l.
Mr. H all. Thank you, Mr. Chairman.
I notice tha t you were at Wright State  University. Were you a pro

fessor there ?
Mr. Peng. Yes; I  was a professor of political science at Wrig ht Sta te 

from 1972 to 1974.
LIM IT ED  ELE CT IO NS

Mr. H all. In lead in g your  sta tem ent  with  respect to the nat ion al 
legisla tive  body, you say th at  the  Tai wanes e occupy 85 percen t of  the  
to ta l po pu lat ion  bu t the y have only abo ut 5 perce nt of  the seats.

Mr. P eng. Th at is right.
Mr. Hall. You say tha t many seats are held for life since 1948 by 

those who came over from mainland China.
Mr. P eng. Yes.
Mr. H all. H ow did  that happen?
Mr. P eng. Because the nat ion al leg isla tive  body had  been forme d in 

China before the Nationalist  Chinese were forced to evacuate the 
mainland, so the National Legisla ture moved to Taiwan. As a re
sult, those members are members for  life. The reason is that there is no 
way of holding elections in China. So those people who came from 
China became permanent members of  the Legislature, and only those 
members elected from Taiwan, as one of the 35 provinces of China, has
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the physical possibility of reelection. So this is the way tha t it  re
mained for 30 years, or more than 30 years.

I hope tha t I  made this clear. Most of those members that came over 
from the mainland are  over 70 years old.

Mr. Hall. I f, in fact, the Taiwanese m ajority  did not receive free
dom, as you have outlined in your comments, what do you see in the 
future  for the Taiwanese majority . Do you see rebellion, do you see 
turmoil ?

Mr. P eng. I  th ink Congressman Leach has mentioned that the situa 
tion is not unsimila r with Iran . Even if you give the best military 
technology to the Government, if this Government cannot command 
popular  support , political security will not be assured, especially after  
the people of Taiwan become aware that the Government is kind of an 
outcast.

So people have begun to become more and more restless. So there is 
a danger to the poli tical security. For  the security of Taiwan, we have 
to have more normal administration in Taiwan.

Mr. H all. My point is th at for three decades under m artial law you 
have had  a m ajority of the Taiwanese holding 5 percent of the Gov
ernment seats, so for  quite a long time you have not really had any in 
fluence on changing the affa irs of the Government. All of a sudden, you 
say that  it is going to be-----

Mr. P eng. I  would not say that. The study of Amnesty In ternational 
shows that  there are a large number of political prisoners on Taiwan.
So T am not saying tha t because of the United States-China relations 
normalization, there is a sudden emergence of Taiwanese revolt, or 
anything like that.

However, certainly people have begun to feel more strongly tha t the 
political basis, or the moral basis of the Government has been totally  
destroyed. Before the Government still claimed tha t i t was recognized 
by the U.S. Government, and they had a legal Government. Now they 
cannot say that.

The political base of the Government has been fatal ly damaged by 
this  new normalization of the relations with China. Certainly  the 
Taiwanese feel more cer tain, and they are ge tting more agitated. This 
is a danger we see in the future.

Mr. Hall. Tha nk you.
Mr. Wolff. Thank  you very much, gentlemen. Thank  you, Mr.

Leach. We appreciate your coming before us and giving us the benefit 
of your experience and advice.

[The following was submitted fo r the record:]
Letter and Statement of Robert P. Parker, President, American Chamber of 

Commerce in the Republic of China

Kirkwood, Kaplan, Russtn & Vecchi, •
Washington, D.C., February 9, 1979.

Re Stateme nt of American Chamber of Commerce in the Republic of  China.
Hon. Lester Wolff,
Chairman, Subcommittee on Asian and Pacific Affairs, Committee on Interna- etional Relations, U.S. House of Representatives, Washington. D.C.

Dear Chairman Wolff : Thank  you very much for invi ting me to test ify at the
Februar.v  15, 1979, hearings of your Subcommittee in connection with the pro
posed U.S.-Taiwan “omnibus” bill.

Although I find with  regret th at  I will lie unable  to app ear  in person, I have 
prepared a wr itte n sta tem ent  expressing the  views of the  American Chamber.
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and respectfully request tha t it be included in the record of your hearings. B or 
the benefit of the Subcommittee, I am enclosing 50 copies of my statement.

I would particu larly like to invite your attention to some of the important, 
pragmatic business problems listed on pages 17—21 of my statement, which the 
proposed bill fails to resolve, and to the solutions which we propose, as stated on 
pages 21-24.

Please accept the appreciation of our Chamber, and the more than 500 members 
which it  represents, for your efforts to provide a free and secure fu ture  fo r Tai
wan, and a sound legal struc ture for the ongoing t rade and investment relation
ships between our country and Taiwan, within the context of our new policy 
towards China.

Sincerely yours,
Robert P. Parker,

President, American Chamber of Commerce in the Republic of China.
Enclosure.
Mr. Chairman, Members of the Committee, my name is Robert P. Parker. I am 

managing partne r of the  Taipei office of Kirkwood, Kaplan, Itussin, & Vecchi, an 
American law firm with 8 offices in the United States and 5 foreign countries. This 
year I  have also been elected as President of the American Chamber of Commerce 
in the Republic of China.

The American Chamber of Commerce in the Republic of China has since 1976 
made clear tha t we do not oppose improved U.S. relations with mainland China 
provided they are not at the expense of the Republic of China on Taiwan. The 
Carter Administrat ion has unfortuna tely chosen to “normalize” relations with 
mainland China on terms which are sharply prejudicia l to Taiwan. The Ad
ministration’s decision to plunge into this major change in relationships  without 
adequate notice and without having first worked out a viable formula for con
tinued relations between the U.S. and Taiwan seriously th reatens a  broad range 
of American business interests  in Taiwan.

The American Chamber of Commerce in the Republic of China represents a 
membership of more than  500, including all of the major American-invested com
panies in Taiwan. Our Chamber thus speaks for those Americans who live and 
work in Taiwan, who are directly involved in carrying out the commercial rela
tionships between our country and Taiwan, and who can speak to the present 
situation with the benefit of many years of first-hand knowledge.

Our close involvement with Taiwan has given most of us a deep affection for 
tha t country and its people and a well-earned respect for its government. As 
strongly as we may feel about the impact of "normalization” on them, however, it 
is not our purpose before you today to argue on their behalf. Nor are we here to 
challenge the morality or political wisdom of the Adminis tration’s new policy 
towards Taiwan, though it is certa inly subject to challenge on both grounds. We 
are an organization dedicated to the protection and advancement of American 
economic interest in Taiwan, and our purpose before this Committee is to point 
out how those intere sts have been jeopardized by “normalization” and to offer 
specification proposals for correcting (1) the failure to provide adequately for 
the security of Taiwan against the thre at of coercion from mainland China, 
be it military or economic, and (2) the f ailure to offer a c lear and sufficient legal 
framework for the continuation of U.S.-Taiwau relationships  adequate for the 
normal functioning of trade and investment.

MILITARY SECURITY

Business thrives  on certainty, and no element of certainty is more essential than 
a reasonable assurance of physical security. No one can seriously question the 
existence of a thre at to the security of Taiwan. A takeover of Taiwan has been 
and remains the emphatically stated goal of the Peking regime, enshrined in its 
constitution. Withdrawal of U.S. diplomatic relations and termination of the 
mutual defense trea ty increases the risk tha t this threat will become reality. It  
matters little  whether the Peking government refers to “liberation” or “reunifi
cation” ; both are euphemisms for a communist takeover of Taiwan against the 
will of its people.

For several years mainland China’s refusal to foreswear the use of force 
against  Taiwan was seen as the major stumbling block in the path of “normali
zation.” Indeed, most observers assumed obtaining this pledge was the sine qua 
non of the American position. When the relatively pragmatic group of com
munists headed by Teng Hsiao-Ping seized power in the Peking government,
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thoughtful analysts concluded that thei r need for a closer and more cooperative 
relationship .vith the United States  would result  in a “normalization” on terms 
quite favorable to the U.S. and Taiwan. It  therefore came as a shock when the 
Carter Administration accepted all three of mainland China’s demands for 
normalization and gave in completely or in significant part  on al l of its own 
conditions, including the pledge1 against use of force. Many of the American 

investments in Taiwan have, of course, been made since 1972 and have thus taken 
the likelihood of normalization” into account, but these terms were weaker than
even our “worst case” expectations.

The Administrat ion has chosen to rely for Taiwan’s security on little  more 
than statements by Teng Hsiao-Ping tha t while Red China reserves the right 
to use force against Taiwan, it has no present intention of doing so. The obvious 
danger in such a reliance is tha t Mr. Teng, even if he is speaking truthfully, 
may die, be purged again, or simply change his mind. His statements are not 
binding on the Peking government and are subject to change without notice by 
the present leadership or the ir successors.

The Administration’s assumption of a benign Peking att itude towards Taiwan 
further  rests on the premise th at mainland China would not risk displeasing the 
United States in view of its urgent need fo r technological and other assistance 
in its “four modernizations” program. One need only note tha t Vietnam, which 
similarly needs American know-how, was hardly deterred by this consideration 
when it decided to take Cambodia.

A final argument used by the Administration to defend i ts failu re to give or 
obtain firm assurances of Taiwan’s security is tha t mainland China lacks the 
capability of mounting a serious military thre at to a Taiwan which has been 
“armed to the teeth.” Both par ts of this argument are untrue. There is an 
obvious inconsistency in maintaining, as the Administration does, t ha t mainland 
China is a counterweight to the Soviet Union but not a threat  to Taiwan. De
fenders of the “normalization” policy point out tha t mainland China lacks the 
amphibious assau lt capability for a direct attack on Taiwan, but ignore the 
other alternatives  for using force against Taiwan, including the possibility of 
an air /se a blockade.

If Peking, which has one of the world's largest navies, announces an air and 
sea blockade of Taiwan, it is fa ir to say tha t few ships or air craft would attempt 
to run tha t blockade and risk being sunk or shot down. Quite disturbingly, 
President Carter in his January 19, 1979 press conference used Peking's favorite 
“buzz words” to characterize Taiwan's situation as “an interna l Chinese matter”. 
The United States, a t Congressional initiative, must place the Peking government 
on notice, so there can be no miscalculation, that any such action will be firmly op
posed by this country.

The idea of a Taiwan “armed to the teeth” also does not withstand inspec
tion. Because of  the vast inferior ity to it s enemy's size, Taiwan like Israel must 
maintain a clear technological sujieriority in arms. For the past several years, 
however, Taiwan has, unlike Israel, been unable to purchase  the advanced fighter 
aircraft, modern anti-submarine missiles and other sophisticated weapons needed 
for its defense. The Red Chinese “concession” on U.S. sale of defensive arms to 
Taiwan is not only subject to a one year moratorium and not only contradicted 
by the Peking government but has been demonstrated in practice to have a 
“Catch-22” under which the U.S., while technically reserving the right, refuses 
in practice to provide the modern defensive arms Taiwan needs. This policy 
goes so f ar  as to deny Taiwan the right to pay cash for a 20-year-old airplane, 
the F-4.

The American Chamber on Taiwan therefore calls upon the Congress to en
act legislation which would include the following: (1) a resolution stating a 
strong American commitment to Taiwan’s security, (2) an assurance of Taiwan’s 
ability to obtain from the U.S. the defensive arms  it needs, and (3) provision th at 
those things—including access to American technology, most favored nation 
(“MFN”) treatment, Eximbank credits, and others—that  mainland China wants 
from the United States, will be withdrawn if military force is used against 
Taiwan.

1 T her e is , in  fa ct , som e co nf us ion w it h in  th e A dm in is tr at io n  as  to  w het her  th e Amer ican  
sid e even as ke d fo r such  a ple dge. In  hi s Ja n . 19, 197 9 pr es s co nferen ce . P re si den t C art er  
st a te d  th a t th e U.S.  so ug ht  such  a pledge  bu t was  un ab le  to  ob ta in  it . In  a pr es s co nferen ce  
on Dec. 19, 197 8, ho we ver, A ss is ta n t Sec re ta ry  of S ta te  R ic ha rd  Ho lbrook e st a te d  th a t 
no  such  pledge  wa s so ug ht , pr es um ab ly  be ca us e th e ad m in is tr a ti on  “kn ew ” th a t th ey  
could no t get  it . Th e la tt e r  vie w was  al so  ex pr es se d by Am ba ss ad or  Wo odcock  In a 
mee tin g whi ch  I  at te nd ed  in  B an gk ok  o n Ja n . 5, 197 9.
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ECONOM IC COERCION

A more likely th reat  to Taiw an tha n mi lita ry atta ck,  and therefo re more 
dangerous, is the th reat  of economic coercion. Even the ‘•peaceful" means  by 
which Teng Hsiao -Ping avers that  communist China wants  to tak e Taiwan  
could include secondary boycotts and other forms of economic coercion designed  
to s tran gle  Ta iwan  in to submission. As an island devoid of most n atural  resources 
othe r than the intelligence and industrio usness of its people, inte rna tional  trade  
is the lifel ine of Taiwan’s prosperity . If  the Congress is at  all serious about pro 
tecting the  freedom and prosperity of Taiw an, meaningful actio n to help insu re 
Taiw an aga ins t the  th reat  of economic wa rfa re by mainland China is essential .

The Peking governmen t’s int ent  to impose a secondary boycott  on foreign com
panies  deal ing with Taiw an was enun ciated by Chou En-Lai  during trade  nego
tiat ions with the Japane se in 1970 and 1971. In the boycott bluepr int sketched 
by Chou, the pre-eminen t “pragma tis t” whose chief  disciple is Teng Hsiao-Ping, 
the key elements were a refusa l by the  Peking government to deal with  (a) 
firms aidin g Taiw an, (b) firms selling  to Taiw an on a long term  defe rred  pay
ment basis, and (c) firms inves ting large amounts  of cap ital  in Taiwan. This  
policy clea rly affected economic rel ations  between Japan and Taiwan, pa r
ticu lar ly the Japane se banks.

Main land China has not yet imposed as obvious a boycott on firms dealing 
with  Taiw an as the  Arab s’ boycott of Israel. There is ample evidence, nev erth e
less, that  a boycott of such firms is alread y being pursued by the  Peking govern
ment in a more subtle and se lective  manner,  representing g reat  poten tial  fo r harm 
to Taiwan .

The refusa l of communis t Ch ina to honor  American Express  tr avell ers ’ cheques 
because of that  company’s operation s in Taiwan  is well known. The main land- 
rela ted business gathered by Fi rs t Nat ional Bank of Chicago af te r it announced, 
with fan fare, a decision to stop doing business with  Taiw an also received wide 
publicity , as did Pan  American World Airw ays’ signing a majo r hotel deal with 
Peking with in a few weeks af te r discontinuing its scheduled service to Taipei. 
In the Janu ary 5, 1979 Bangkok meeting between American chiefs of mission and 
American Chamber presiden ts in Asia, Ambassador  Leonard Woodcock confirmed, 
perhaps inadvert ently, the existence of such a boycott when he said  th at  P an Am 
is now the favored U.S. ca rri er  in China and that  no U.S. airl ine  would be granted 
landing rights  on the  ma inlan d as long as it  serves  Taiwan.

Two of the  foregoing examples involve bank ing or financia l relatio ns and, in
deed, hanking provides an excellent illu stration  of T aiw an’s financial  dependence 
upon U.S. ins titu tions, governmental and private, and conversely,  of the  stak e 
thi s segment  of the  American economy has in Taiwan. There are now eight 
American banks  oiie rating fu ll service branches  in Taipei, and ano ther eigh t m ain
tain  a dire ct presence through rep resentativ e offices. C ont ras t thi s with  the fac t 
that  the re is no European  bank with either a branch or rep resentativ e office on 
the island and only one rela tively inac tive branch of a Jap ane se bank.

Over 100 American banks—a broad cross-section of the U.S. banking industry— 
cur ren tly extend more than US$2 billion in credit accommodation to borrowers 
on Taiwan. These borrowers  are  leading priv ate  Chinese companies, a host of 
foreign  invested multi-n ational firms doing business on Taiwan, and  nearly every 
one of the Chinese government agencies, banks and productive ente rprises.  That 
US$2 billion also excludes Exim bank  loans (another $1.8 billion ) and commit
ments of the  very sub stantial Taiw an “coun try exposure" of privat e American 
banks. For  Taiw an to proceed as a viable nation will requ ire even greater  finan
cial resou rces  in the  years ahead . Dur ing the  next 4 to 5 years alone, app rox 
imately US$5 billion of cap ital  will be needed to finance Taiwan's continuing 
tran siti on from a producer  of labor-intensive  light ind ust ria l products to a 
developed economy relying increasin gly upon heavy and technology inten sive 
indu stry . At. least ha lf of that  amount will likely be raised inte rnally,  but the  
other US$2.5 billion will have to lie provided from offshore sources, much of it 
priv ate  loans  and the  larg est port ion (an  estim ated  US$1.5 billion) in term 
loans from U.S. banks.

On th e basis  of i ts outs tanding economic performance to date, American banks 
ra te  Taiw an as one of the best cred it risk s in the developing world. But banks  
are  ul tra  sensit ive to political and economic adjustments , and the imposit ion by 
Peking of economic sanc tions aga inst  Taiw an could easily trig ger  an immediate 
credit freeze, or even an attem pt to disengage , by U.S. banks. The impact on 
Taiw an of such a move would be swift and  severely adverse, because its  abi lity
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to ac ce ss  th e in te rn ati onal fina nc ia l m ar ke ts , fo r wh ich  it  is  de pe nd en t on th e 
Amer ican  h an ks , is  an in tr in si c in gr ed ie nt  of it s e conomic w ell  b eing .

E xport s gen er at e nea rly 60 pe rc en t of  th e  RO C's  Gr oss N at io nal  P ro d u c t; an d 
ba nk s re ly  he av ily  upon  th e ca sh  flow fro m thos e ex por ts  to  se rv ice th e co untr y 's  
de bt . If  eco nom ic co erc ion by Pek in g were to  in hib it  T aiw an’s abil it y  to  re pay  
su ch  fo re ign de bt,  th e  co nseq ue nc es  fo r U.S. ba nk s co uld be ca la m itou s.  Th e 
gra vity  of  th e  co ns eq ue nc es  of econom ic sa nct io ns  th us mak es  it  ab so lu te ly  
in cu m be nt  upon  th e  Co ng ress  pr om pt ly  to  en ac t legi sl at io n no t sim ply to  dis co ur
age, bu t ef fecti ve ly  to  pr ev en t, any  such  ac tio n by Pe king , by mak in g th e co st  to 
th em  un ac ce pt ab le .

Ant ib oy co tt  l eg is la tion  is, of  c ou rse,  a lr ea dy on th e boo ks. I t  e xp ires  on Se ptem 
be r 30t li of th is  ye ar , but  is  wi de ly  as su med  to  be rene we d.  T hat legi sl at io n was  
d ra ft ed  w ith  th e A ra b bo yc ot t of  Is ra e l in  mind , but  is no t so lim ite d by it s te rm s 
an d could  be used  to af fo rd  T ai w an  a mea su re  of  pr ot ec tion  ag ai nst  econom ic 
co ercion  fro m m ai nl an d China , prov ided  th a t qu es tion s re ga rd in g T aiw an 's  leg al 
s ta tu s  a re  sa ti sf acto ri ly  reso lved  in  th e om nibu s le gi slat io n.

T here  is, ho wev er , re as on  to  qu es tion  w he th er , in th e ab se nc e of  co ng ress iona l 
m an da te , th e A dm in is tr at io n is  will ing to  ap ply th is  legi sl at io n,  in thos e are as 
w he re  adm in is tr a ti ve  di sc re tion  comes in to  play , so as  to  af fo rd  su ch  pr ot ec tion  
to Tai w an . I f  an yt hin g,  it  has  sign aled  an  in te n t to re w ar d  thos e firms  wh ich  
ha ve  cut co mmercial  ties  w ith  Tai w an  in ord er  to  cu rr y fa vor w ith th e m ai n
la nd—a s de m on st ra te d wh en  P an  Am ’s Mr.  Se aw ell  an d F ir s t Ch icag o’s Mr . 
Ab boud were th e only a ir li n e  ex ec ut iv e an d th e on ly Amer ican  ba nk er , re sp ec 
tiv ely , in vi te d to di nner  wh en  Mr . Te ng  dine d a t th e  W hi te  Ho use .

In  th is  atm os ph er e it  is hard ly  su rp ri si ng  th a t th e home  offices  of ma ny  m ult i
nati onal co rp or at io ns  ha ve  ta ken  a low profi le on th e Tai w an  iss ue . Se ns ing th e 
d ri ft  of  A dm in is tr at io n th in ki ng , man y ha ve  ta ken  re fu ge  in  w hat  am ou nts  to  a  
se lf- im po sed bo ycott . I f  th e  A dm in is tr at io n co nt in ue s to  give  th e  im pr es sion  th a t 
it  sa nc tion s a bo yc ot t of T ai w an , we  will  co nfr on t th e u lt im ate  iro ny  of  ha vi ng  
th e Exe cu tive  Bra nc h do Red C hin a' s d ir ty  work fo r them .

The  prob lem  w ith  th e an tiboy co tt  legi sl at io n,  mo reov er , is  th a t it s pe nal ti es  
a re  a ll  aim ed  a t Amer ican  co mpa nies . We recogn ize  th a t it  can be us ef ul  to  ha ve  
a st a tu to ry  ex cu se  f or  re fu sing  to  c om ply  w ith  a fo re ign bo yc ot t, bu t as  a n Amer i
ca n Cha mbe r of Co mm erce, we wo uld  pre fe r ano th er ap pr oa ch .

P a r t of  th e an sw er , in th a t ex tr em e are a whe re  eco nomic an d m il it ar y  coerc ion  
may  ov er lap,  wo uld  be to pr ov id e fo r th e co nt in ue d avai la bil it y  of  OPIC pol it ic al  
ri sk  in su ra nc e fo r new Amer ican  in ve stm en ts  in Tai w an . Th e U ni ted S ta te s 
go ve rn m en t has by it s ac tion  pl ac ed  Amer ican  in ve st m en ts  in Tai w an  in a po si
tio n of  g re a te r ex po su re  to su ch  ri sk s,  an d it  has  a co rr es po nd in g ob lig at io n to 
see  th a t th e pr ot ec tion  af fo rd ed  by OPI C in su ra nce  is not w ithdra w n.

We be lie ve  th a t th e  be st so lu tio n,  ho wev er , as  a su pp lemen t an d no t as  a re 
pl ac em en t fo r thos e pr ev io us ly  men tio ne d,  wo uld  be to  tr e a t m il it ar y  an d 
econom ic co erc ion al ik e,  by mak in g Pek in g' s ac ce ss  to  U.S . tec hnolo gy , go ve rn 
m en t fin an cin g and th e Amer ican  m ar ket pl ac e su bj ec t to  re vo ca tion  in th e ev en t 
th a t they  emplo y eit her form  of  w arf are  a gain st  th e ROC.

LEGAL FRA MEW ORK

The  Amer ican  C ha m be r's  co nc erns  ov er  fa il u re  of  th e om nibu s legi sl at io n to 
pr ov id e a cl ea r an d sufficie nt leg al  fr am ew or k fo r U.S.  in ve st m en ts  an d tr ade  
w ith  Tai w an  are  par am ou nt . Unl ike our co nc erns  w ith  m il it ary  an d eco nomic 
se cu ri ty , wh ich  are  or  a re  as su m ed  to be long -te rm , th e prob lems ca us ed  by lack  
of  a ca re fu lly th ou gh t th ro ug h so lu tion  to  th e ch an ge  in lega l re la tions hi ps 
be tw ee n th e U.S. and T ai w an  is  a n im m ed ia te  and  p re ss in g prob lem .

1 be Amer ican  Cha m be r ha s fo r th e past  2%  yea rs  been su bm it ting  a  se ri es  of  
spe cif ic, pra gm at ic  que st io ns  to  th e S ta te  D ep ar tm en t an d th e  W hi te  Hou se  as  
to  how th ey  in te nd  to  res olve  cert a in  bu sine ss -r el at ed  issu es  th a t de reco gn iti on  
o f  th e ROC  wo uld  in ev itab ly  cr ea te . Des pi te  our  nu m er ou s re qu es ts , or al ly  an d 
in w ri ting , we  n ev er  rece ived  a su bst an tive re sp on sive  a nsw er  t o  any  of  o ur qu es 
tio ns . Ev en  a ft e r th e “n or m al iz at io n"  an no un ce m en t, we  were told* by th e S ta te  
D ep ar tm en t to aw ait  th e om nibu s le gi sl at io n an d find our an sw er s th er e.  Now , 
ho wev er , we ha ve  th e om nibu s bi ll in ba nd  an d discov er , to  our di sm ay , th a t to 
th e lim ited  ex te n t it  co nt em pl at es  th e im pa ct  of  de re co gn it io n on p ri vate  leg al 
re la tionsh ip s a t al l.  th e re su lt in g  pr ov is io ns  a re  va gu e in  ex pres sio n,  na iv e in 
ap pr oa ch , an d wh ol ly  in ad eq uate  to  th e  ne ed s of Amer ican  co mpa nies  do ing  
bu sine ss  in  o r w ith Tai w an .
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The basic problem is reflected in the obvious inaccuracy of President Carter ’s 
statement tha t bis normalization policy was “recognizing simple reali ty”. The 
government in Peking is not now and never has been the government in control 
of Taiwan. Recognizing tha t government’s claim to be the legal government of 
Taiwan and ignoring the fact tha t the government of the Republic of China 
governs Taiwan, is the furthest  thing possible from recognizing reali ty; it creates 
a double fiction, and greatly confuses the legal contex t within which corporate 
and individual citizens of both countries must operate.

The government of the Republic of China meets every test of a government 
under international law, and is a government of which the United States should 
be proud. No other government of a developing country has done a bette r job 
during the last quar ter century of improving the welfare of it s people than the 
Republic of China on Taiwan. Starting in the 1950’s the Republic of China carried 
out the most successful program of comprehensive land reform in modern times. 
Fourteen years ago it thanked the U.S. for past foreign aid assistance and termi
nated its participation in the aid program. This past year Taiwan’s remarkable 
economic boom, which has so clearly demonstrated the superior ity of its free 
enterprise system over the mainland’s communism, boosted Taiwan to the posi
tion of eighth largest trading partn er of the United States (with a tota l trade  
more than 7 times larger  than Red China’s).  At the same time the ROC has 
accorded far  greater individual liberties to its citizens than are found in most 
countries of the world. Taiwan’s real growth in 1978 was 12.8 percent, exports 
were up 35 percent, imports increased 30 percent, per capita GNP rose to over 
$1,300, inflation was held to 5.8 percent, and the budget was balanced. Unemploy
ment in Taiwan is virtually  non-existent, and its people enjoy one of the most 
equal dist ributions of wealth of any country in the world. The top 20 percent of 
income earners  in Taiwan have an average income only 4.1 times larger than the 
bottom 20 percent. In many developing countries the ratio is nearer 25 to 1, and 
even the United States does not share its prosperity as evenly among its  citizens 
as the ROC.

Bear in mind, too, tha t Taiwan’s size is not insignificant. Its  population is 
larger than tha t of Greece, Czechoslovakia, Sweden or Venezuela. I t has as many 
people as Australia and New Zealand combined. I t is five times larger than Israel. 
Taiwan is thought of as small primarily because its size is constantly contrasted 
with tha t of mainland China ; but all the free countries of the world (other than 
India) are smaller than the two communist giants, mainland China and the Soviet 
Union, so basing our loyalties on relative  size would be as foolish as i t is cynical.

The Adminis tration’s insistence on trea ting  the Taiwan government as non
existent, and referr ing only to “the people on Taiwan” makes the U.S. government 
look ridiculous—and, of course, too weak to stand by its ally when Peking dictates 
otherwise. This absurdity also creates legal problems tha t the proposed omnibus 
legislation does not come to grips with in its present form.

Virtually all of the American-invested companies in Taiwan depend to some 
degree upon provisions contained in trea ties  and executive agreements between 
the U.S. and ROC governments. Although President Carter has  s tated  tha t these 
agreements, other than the Mutual Defense Treaty, in effect on December 31,1978, 
will remain in effect, the proposed omnibus bill does not so provide. Moreover, 
it is not at all clear tha t such agreements, if transformed into priva te contrac ts 
between two non-governmental instrumentalities, would continue to have the 
force of law in either country. The American Chamber calls upon the Congress 
to adopt explicit provisions rectifying both of these important omissions.

Equally important to  American business interests in Taiwan, especially given 
the manner in which the Mutual Defense Treaty has been unilaterally terminated 
by President Carte r without prior consultation (either with the ROC or the Con
gress), is obtaining adequate assurance tha t the government-to-government com
mercial agreements upon which we rely will not be similarly dealt  with. The 
extremely importan t Friendship, Commerce and Navigation ("FCN” ) Treaty, for 
example, also has a clause permitting either pa rty to terminate i t upon one year’s 
notice. The American Chamber therefore  urges the Congress to provide by law 
that  the Executive Branch may not terminate  any additional international agree
ments with Taiwan unless prior concurrence of the  Congress or the ROC govern
ment is first obtained.

The practical  problems not clearly resolved by the dra ft omnibus legislation 
may be exemplified by the following items, which are by no means comprehensive 
and are intended for illu strat ive purposes only :

(1) Several major American-owned companies in Taiwan export products or 
components to the U.S. under MFN or generalized system of preferences (“GSP”), 
both of which by law are restric ted from application to most communist coun-
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tries. Since the U.S. has recognized the  Peking government as the  sole legal 
government of China, including Taiwan , these companies are  uncerta in whether 
Taiwan might be deemed pa rt of the “People’s Republic of China” for th is purpose.

(2) Such exporting companies also canno t be sure , under the proposed legisla
tion, whether exports from mainland China might be combined with those of 
Taiwan in determ ining  w hethe r GSP limits or quotas under outs tand ing orderly  
marketing agreements have been exceeded.

(3) Insurance cont racts  writ ten by American insurance companies generally  
exclude coverage in communist count ries. If such contrac ts are  litigated  in U.S. 
courts, would this exclusion be deemed to apply in Taiwan?

(4) Relations between U.S. and Taiw an companies, like all commercial rela- 
tionships, are  subjec t to poten tial claims and disputes. Unless a satisfac tory  
mechanism for the resolution of such disputes is available, commercial  rela tion 
ships will be seriously impeded. Under th e proposed bill the enforceabi lity in U.S. 
courts of judgments entered  by courts of the R.O.C. is highly doubtful, but rec
iprocity is a basic requirement unde r R.O.C. law for tlie recognition and en
forcement of U.S. judgments in Taiwan .

(5) Billions of dol lars in currently  outstand ing credi ts by U.S. banks have been 
borrowed or guaranteed  by the R.O.C. government, usually  under con trac ts gov
erned by U.S. law. IIow can American banks or the sellers of major U.S. made 
capital  goods safely transact such business in the future  without knowing the 
capacity under  U.S. law of the  government  of the R.O.C. to enter into and per
form such cont racts?

(6) Similarly, many contrac ts between U.S. corporations and the R.O.C. gov
ernment  requ ire the R.O.C. to designate  an agent for service of process in the 
U.S. Under tlie proposed bill it seems doubtful whether the R.O.C. government 
has the capac ity to sue and be sued in the U.S. courts. Unless the American 
part ies to such contracts can be as sured of thei r abili ty to sue the R.O.C. here, 
in an event of defaul t, for adju dica tion by the courts most fam ilia r with the 
U.S. law which governs almost all such contracts, the willingness  of American 
companies to ente r into such previously att rac tive tran sactions will certa inly  
diminish.

(7) American companies which have or are  contemplat ing con trac ts with the 
R.O.C. government are confused by the  State Department’s insistence on using 
the meaningless term “the jieople on Taiwa n’’ and on denying the fact that  the 
R.O.C. government is a government. They do not comprehend how a guarantee 
or o ther contractual provision could be enforced aga inst  “the people on Taiw an” 
and fear  that  the State Department  may inadvert ently be crea ting defenses to the 
effect that  the creditor should look to the PRC, us the “successor government” 
under U.S. law. fur satis faction of such claims. Moreover, cont ract ing in the 
name of a non-governmental entity estab lished by the R.O.C. (under  Sta te De
partment duress) would not lie an acceptable subs titu te, since that  ent ity would 
have few. if any, assets. Certa inly it would not own the foreign  exchange re
serves of the R.O.C. trea sury , which to the American party provide the real 
security in any such undertaking. Clearly, then, the R.O.C. government  should 
for commercial purposes have not only the  ability to contract,  sue, and be sued, 
hut to do so in its own name.

(8) The profitable  relat ionship U.S. banks have had with  Taiwan, both in 
loans and deposits, will be jeopardized if the R.O.C. cannot be assured tha t its 
funds and other projierty in the United Sta tes  are immune from atta chm ent by 
third  partie s, whether they be p riva te claim ants  or the Peking government. The 
R.O.C. like othe r governments, customarily  waives its sovereign immunity for 
the purpose of certa in specific transact ions , such as large  borrowings, but 
it must first have the assurance of such immunity before it will be willing 
to keep its deposits  with U.S. banks, and in or de r'f or  the hanks to have the 
credit  securi ty such deposits represent. Absence of sovereign immunity  would 
severely rest ric t commercial and financial relat ions  between the U.S. and Taiwan, 
hut the proposed legislation does not clearly  provide for it and state men ts made 
by officials of tlie Sta te Department on the point have not been reassuring.

(ill If orderly marke ting agreements and othe r trade agreements are con
cluded lietween two lion-governmental enti ties  representing the  U.S and Taiwan 
would such agreements  be sub ject to a tta ck  under the U.S. a nt itr us t laws?

(10) If the Peking government should exercise its claim to regu latory juris - 
<% “ o n  ° v e r ,T a i w a n - u  s - companies operating  in the R.O.C. could be faced with 
I K( assertions of illegali ty for simply paying R.O.C. taxes or engaging in 
order activities in Taiwan which are  not only legal but mandatory under R.O.C.
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law . F or pu rp os es  of  SE C re port in g  re quir em en ts , th e  For ei gn  C orr up t P ra ct ic es  
Ac t, an d al l o th er pu rp os es  unde r U.S. law , it  sh ou ld  be m ad e c le a r th a t,  de sp ite 
•n or m al iz at io n, ” th e P RC h as no ju ri sd ic ti on  o ve r T ai w an .

(11)  The  In s ti tu te 's  co rp ora te  po wers au th ori ze  it  to  en ga ge  on ly in  “c h a ri ta 
ble,  educ at io na l an d sc ie nt if ic  acti v it ie s” , ra is in g  a se riou s qu es tion  w het her  it  
has th e leg al  au th o ri ty  to  dea l w ith  th e  br oa d pa no ply of  gove rn m en ta l ac ts , 
from  se lli ng  nucle ar fu el  and de fe ns iv e wea po ns  to  is su in g vi sa s an d neg otiat in g  
tr ade  ag re em en ts , del eg at ed  to  it.  In  ad dit io n  to  our doub ts  about th e us e of 
th is  p ri va te  ve hi cle to  ca rr y  out  a U.S.  G ov er nm en ta l role, we  que st io n th e wis
dom  (a s we ll as  th e ar ro gance) of th e S ta te  D epart m ent’s a tt em p ti ng  to  fo rce 
th e ROC  to  c re a te  a si m il ar ar ti fi c ia l “in s tr u m en ta li ty ” to  de al  w ith  th e  In s ti 
tu te . The  in st ru m en ta li ty  of th e  pe op le on  T ai w an  is th e  ROC go ver nm en t;  
bo th  our fr ie nd ly  re la ti ons an d th e ne ed  fo r lega l c la ri ty  a re  b e tt e r se rv ed  if  
we  al low th e  ROC to  dea l di re ct ly  w ith  th e  Amer ican  in st ru m en ta li ty .

(12 ) U.S.  co m pa ni es  an d in di vi dua l ci ti ze ns  do ing bu sine ss  in T aiw an  pa y 
th e ir  ta xes to  th e ROC  go ve rn m en t, no t to  “t he  peop le on T a iw an”, bu t ha ve  no 
as su ra nce under  th e pr op os ed  bi ll th a t th e  fo re ig n ta x  cre d it  pr ov is io ns  of  th e 
In te rn a l Rev en ue  Code ca n co nt in ue  to be  av ai le d of  by th em  w ith  re sp ec t to  
su ch  taxe s.

In  re sp on se  to  th e pr ob lems e it her cr eate d  or le ft  un re so lv ed  by de re co gn it io n 
an d th e  prop os ed  om ni bu s legi sl at io n,  th e  A m er ic an  Cha m be r of fe rs  th es e specifi c 
su gg es tio ns , which  a re  su bm it te d no t in  s ta tu to ry  la ng ua ge  but as pr in ci pl es  
aro und  which  su ch  la ng ua ge  ca n be d ra w n : (1 ) All re fe re nce s in th e  om nibu s 
le gi sl at io n sh ou ld  be to  th e go ve rn m en t on  T ai w an  ra th e r th an  th e  peop le on 
Tai w an , or , a lt e rn a ti ve ly , th e la tt e r ex pre ss io n sh ou ld  be de fin ed  to  mea n th e 
go ve rn m en t of  th e  Rep ub lic  of  Ch ina ; (2 ) expre ss  pr ov is io n sh ould  be  mad e 
fo r th e co ntinuat io n  in  eff ec t of  a ll  tr e a ti e s  an d ex ec ut iv e ag re em en ts , o th er th an  
th e M ut ua l Defen se  T re aty , ou ts ta nd in g  on Dec em be r 31, 1978; fo r th e  lega l 
eff ect of  su ch  ag re em en ts  to re m ai n as  befo re ; fo r su bs eq ue nt  ag re em en ts  be
tw ee n th e  U.S . an d T ai w an  to  ha ve  si m il ar lega l ef fe ct ; an d fo r th e  Exe cu tive  
B ra nc h to  ob ta in  pri o r ag re em en t of th e  Con gr es s or  th e ROC be fo re  te rm in a t
in g any  su ch  ag re em en t in th e fu tu re ; (3 ) on e or  mor e ne w se ct io ns  sh ou ld  be 
ad de d to  th e  om ni bu s bi ll st a ti ng  th a t fo r al l pu rp os es  under U.S . la w  (a ) T a i
wan  sh al l not be de em ed  p a r t of  an y co m m uni st  co un try,  (b ) no  co mm un is t 
co untr y  sh all  ha ve  ju ri sd ic ti on  beyond  th e  te rr it o ry  under  it s  ac tu a l co nt ro l to  
pr es cr ibe,  o r st and in g  to  en fo rc e in th e  court s of th e  U nite d S ta te s,  an y ru le  
or law w ith  re sp ec t to  Tai w an , it s re si den ts  or  th e ir  p ro p ert y ; (c ) T ai w an  sh al l 
ha ve  all  th e  a tt ri b u te s  of  so ve re ignty w it h  re sp ec t to  th e  te rr it o ry  w ith in  it s  
co nt ro l, it s re si den ts  an d p ro pert y ; (d ) th e  go ve rn m en t on T ai w an  an d en ti ti es 
fo rm ed  under it s la w s sh al l ha ve  ca pac ity in  it s or  th e ir  ow n nam e to  e n te r in to  
an d i>erform in te rn a ti o n a l ag re em en ts  bo th  pu bl ic  an d p ri v a te  an d to  su e an d 
be su ed  be fo re  th e  court s of  th e Uni ted S ta te s ; an d (e ) th e  co urt s of th e U ni ted 
S ta te s sh al l give  ef fect to  th e la w s and ju dgm en ts  of  th e court s of  Tai w an  in 
ac co rd an ce  w ith co nf lic t of  law  an d co mity  ru le s ap pl ic ab le  to  s ta te s  w ith whic h 
th e U.S.  m ain ta in s fu ll  di pl om at ic  re la tions.

SUMMARY AM ) CONCLUSION

In  sp it e of  th e  d is ap poin tingl y wea k agre em en t obta in ed  by th e  A dm in is tr a
tion  in  it s  nego tiat io ns w ith  Pek in g an d th e  eq ua lly unsa ti sf ac to ry  te rm s of  it s 
prop os ed  om ni bu s legi sl at io n,  th e  A m er ic an  C ha m be r of  Co mmerce  in  th e  ROC  
be lie ves th a t T ai w an  ca n co nt in ue  to pr os pe r,  to  m ai nta in  it s  free do m an d to  be 
an  ou ts ta nd in g  p a rt n e r in tr ad e  an d in ves tm en t if  th e Con gres s ac ts  re so lu te ly  to  
m ain ta in  th e su bst an ce  of U.S . re la ti ons w ith  T ai w an  ev en  th ou gh  th e fo rm  of  
th os e re la ti ons ch an ge s.

To  re it e ra te , our  re co m m en da tion s fo r Con gr es sion al  ac tion incl ud e th e 
fo ll ow in g:

A st ro ng  se cu ri ty  r es olu tion.
A de qu at e ass ura nce  o f mod er n de fe ns iv e we ap on s.
l ’rov is ion th a t MFN  s ta tu s,  a cc es s to  U .S. tec hn olog y,  Ex- Im  fin an cing  and o th er 

be ne fit s so ug ht  by th e  PR C will  be de ni ed  or  w ithdra w n if  e it he r m il it ary  or  
econom ic co ercion  is  u se d again st  Tai w an .

Con tinu ed  avail ab il it y  of  OPI C poli ti ca l ri sk  in su ra nce  fo r A m er ic an  in ves t
m en ts  in  Tai w an .

A dir ec tive to  th e Exe cu tive  B ra nc h th a t th e la w s of  th e  U ni te d S ta te s,  
in cl ud in g but no t lim ited  to th e an ti -b oyc ott  le gi sl at io n,  sh all  be  in te rp re te d  an d 
en fo rc ed  so  a s  to  p ro vi de  t he m ax im um  p os sibl e p ro te ct io n t o T ai w an .
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A clear  indic ation  that  the  omnibus legislation  means the  governmen t of the 
ROC, however denominated, when it refers  to “the people on Tai wan.”

Agreement between the U.S. and Ta iwan shall  have the  force of  law.
Agreements in effect on December 31, 1978, shall  cont inue in  effect (except for 

the  Mutual  Defense Treaty af te r J an ua ry  1,1980) .
Such agreements shall not be term inated  without  prio r Congressional or ROC 

concurrence.
Under U.S. la w :

Taiw an is not p art  of any  communist c ountry  ;
No communist count ry has  jur isdiction over Taiw an, its  residen ts or 

prop er ty ;
Taiwan  sha ll have a ll a ttr ibutes  of sovereign ty ;
Taiwan shal l have capacity to con trac t, sue and be sued in its  own na me; 

and
U.S. courts shall  recognize and enforce laws  and judgmen ts of the ROC.

We would also urge the Congress to take notice of the ongoing negotiations 
between the  Sta te Department and the Foreign Minis try of the ROC. Under  the 
February 28th deadline imposed by the Sta te Department, the ROC is threatened  
by a  complete rup ture in all rela tions—cultural, scientific, commercial  and other
wise—with the U.S. government unless it accedes to term s which it believes are  
aga inst  the  interests of its people and which may also jeopardize priv ate com
mercia l rela tions, with far- reac hing implica tions. The Sta te Departm ent is even 
threatening to close many of Taiwan’s consular offices in the U.S., though such 
offices perform no government-to-government role and fac ilit ate  the very i>eople- 
to-people rela tions that  the Pres iden t has said  he intends  to encourage. Unless 
action is taken to prevent it, the Sta te Department may achieve a fa it accompli 
and deprive the Congress of adequate  opportunity to consider and act  upon many 
of these  i ssues.

Without the  provisions first listed above, the Pre sident ’s announced goal of 
mainta ining “business as usu al” with Taiwan will lie difficult if not impossible 
to achieve. The prompt enac tmen t of app rop ria te legislation reflecting such 
term s is not only in the interest of American business in and with Taiwan, 
but is necessary to meet our country ’s moral responsibi lities  to Taiwan  and its 
people.

Mr. Wolff. We will now call upon the next witness, Mr. Winston 
Lord. Mr. Lord is the president of the Council on Foreign Relations, 
and a former chief of the Policy Planning  Staff at the Department of 
State under Dr. Kissinger during the time of the opening to China 
in 1972.

Mr. Lord, your first tr ip  to the Hill was before this  committee.
Mr. Lord. Yes, Mr. Chairman. I t is nice to be back.
Mr. W olff. I don’t know whether this is the second time you have 

appeared.
Mr. Lord. It  is the second time th at I appear with official testimony.
Mr. W olff. We are very happy to have you here. As is customary 

with the committee, i f you don’t mind, the staff d irector  will admin
ister the oath.

Mr. Palmer. Mr. Lord, do you solemnly swear or affirm that  the 
statements you are about to make will be the truth, the whole truth, 
and nothing hut the truth  ?

Mr. Lord. Yes, I do.
Mr. Wolff. You may proceed.

STATEMENT OF WINSTON LORD, PRESIDENT, COUNCIL ON FOREIGN 
RELATIONS

. Mr. Lord. Thank you, Mr. Chairman. I would like for  a moment, 
if I could, to say a word about Ambassador Dubs. I knew Ambas
sador Spike Dubs and respected him. As an American citizen, and
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also as a former Foreign Service officer, I would like to express my 
sympathy to his family, his friends  and colleagues, Mr. Chairman, 
about this t ragic loss.

With  your permission, I have a few informal remarks about some 
of my general views, and then I will be glad to take your questions, 
if that would be helpful.

I welcome the oppor tunity to appear before this committee, given 
my great interest  and involvement in United States-Chinese relations. 
As you may know, I worked directly and continuously on these issues 
from the very first contacts in 1969, th rough all the trips and all the 
meetings here and in China, including those with Chairman Mao, 
Prime Minister Chou En-lai, and Vice Premier Deng Xiaoping up 
until Ja nua ry 1977.

I have followed these issues with grea t interest ever since, includ
ing a meeting with the Vice Premier a couple of weeks ago at Blair 
House, where T attended  a breakfast.

Throughout this entire process, I  have favored improved relations 
with the People’s Republic of China, and I have also been concerned 
with the future of our good fr iends on Taiwan. I th ink these goals are 
and remain compatible.

NORMALIZA TIO N SUPPORTED

The improvement in United States-Chinese relations during the 
last decade, I think, is one of the major positive trends in the inte r
national situation. It  is in the American interest, it seems to me, for 
many reasons, most impor tantly  with regard  to world stabil ity and 
stability  in the Asia-Pacific region. It  eases our security problems, 
provides more flexibility for our diplomacy, and also there are the 
economic, cultura l, and other benefits which we derive from dealing 
with one-quarter o f humanity.

I also th ink tha t these relations can and should help our relations 
with Moscow, if they are handled correctly. Clearly, this is a delicate 
task, but we saw in the 1972-73 period tha t we could have very good 
relations with both a t the same time, and I think  that this can be done 
again in the future.

UN ITED  STA TES-CHINA-SOVTET BALANCE

I don’t think our relations with China should be anti-Soviet. On 
the other hand, it seems to me that the Soviet Union should know that 
we are very concerned about its behavior in various parts  of the world. 
If  it does not show rest raint , it will risk forging  a tacit alliance be
tween the United States, Japan, China, and Western Europe.

In short, I believe our relationship with the PRC  should not be 
provocative to Moscow, but tha t it can be used to induce better Soviet 
behavior and cooperation.

In this context, I support the normaliza tion of relations with the 
People’s Republic of China as one means of solidify ing our ties. I 
think it is impor tant to remember, however, that the key factor for 
the Chinese has always been, dur ing the last decade and will remain, 
their  assessment of American streng th, staying  power, and sense of 
responsibility in the  world. If  we appear to be withdrawing from our
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global responsibilities, normal ization by itself will not guarantee good 
relations with Peking.

Taiwan ’s future

I understand tha t this committee may be part icula rly interested 
in the question of Taiwan’s future security and prosperity , and I would 
like to make a few comments on t ha t issue. I think it is a key issue 
both for the U.S. position in the world, and because the people on 
Taiwan have been good f riends who, I  think, have behaved with de
cency and rest rain t during a very difficult period for them.

When you are outside the Government, particularly when you used 
to be inside the Government, it is always  easy to second-guess or qua r
rel with the timing of the administra tion’s moves, its tactics, the  spe
cific terms of any partic ular  agreement. My instinct is to refrain  from 
engaging in th at n atura l exercise.

I basically support the admin istrat ion’s recent move to  normaliza
tion. Without having seen the detailed negot iating record with the 
Chinese, I cannot be sure whether we could have gotten a stronger 
package with regard to Taiwan’s future . F rank ly, I  wish that we had. 
Nevertheless, certain elements in the normalization agreement have 
been very important and very helpful.

The provision for unofficial presence in Taiwan and here, which I 
know the bill you are considering is very relevant to; the prospective 
maintenance of full cultural and economic and other ties with Ta i
wan ; the fact that  we are terminating the Mutual Defense Treaty in 
accordance with the provisions of tha t treaty rath er than abrogating 
it;  the fact th at we will continue to sell defensive arms to Taiwan; and 
the unilateral statements by us and by Peking—all these have been 
helpful and important.

However, I would like to have seen somewhat more reassurance on 
Taiwan’s future by both sides at the time of the December announce
ment. I t would have eased concerns at home and abroad, and it would 
have eased the present debate here on the Hill, the work of this com
mittee, and the committee in the Senate.

In any event, Mr. Chairman, I think objectively Taiwan’s security 
looks safe for the foreseeable future. I know other  people have testi 
fied to this  issue, so T will not go into d eta il; but I  would point out th at 
it does have strong defense forces, and we will continue, I trust , to 
provide them with defensive arms.

MILITARY RISKS FOR PEK ING

There are 100 miles of water  separating  Taiwan from the mainland. 
Peking  does not have the amphibious capabil ity to make an attack, 
and T have seen no sign that they are building one. In any event, if they 
were to launch such an attack, they would have to build up for it for 
a long time, and it would have to involve major Chinese forces in order 
to attack  the strong defenses on Taiwan. This, in turn , would leave 
Peking  exposed on its Russian border, not to mention its  Vietnamese 
border.

Also, very importantly, Peking  would know tha t a move against 
Taiwan would have major adverse impact on its relations with the 
United States, with Japan,  with other countries in Asia, and indeed 
with the whole world. It  would thus be putting in serious jeopardy its
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geopolitical goals and its modernization objectives. This is not to 
mention the counteractions tha t the United States might take in such 
a situation.

These objectives factors will be there in this situation  for the com
ing years, no matt er what the leadership in Peking. Certa inly the 
recent and present leadership have made clear  in statements that they 
have no sense of urgency or militancy on this subject.

CONGRES SIO NAL  ROLE ENDO RSED

Having said all th is, I still believe an expression by the Congress of 
concern for Taiwan’s future is important,  and that it would be a very 
helpful signal to the world and to all the parties  directly involved.

I am not courageous or indelicate enough to comment on the merits 
of pa rticu lar language of partic ular  resolutions, Mr. Chairman. I will 
say, in general terms, I do believe that it should be a quite firm state
ment of congressional views, obviously without being overly provoca
tive to Peking.

Then, in addition  to whatever the U.S. Congress says, it seems to 
me that it might be helpful to take note and to incorporate in your 
resolution the various reassuring statements that Peking 's leaders 
themselves have made on this issue.

Thank you, Mr. Chairman.
Mr. Wolff. Thank you very much, Mr. Lord. We are very happy 

to have the benefit of your experience and advice in this  situation,  since 
you did play a key role in opening up China.

I would like to go back to some statements tha t you have made, with 
reference primarily to the agreement tha t has been reached at the 
present time. I take it tha t you have seen the basic outline of the 
normalization agreement.

What  difference is there in this agreement to the tentat ive agree
ments that  were made in the past, during your tenure ?

Mr. Lord. I think  i t is clearly along the lines tha t were intended bv 
Presidents Nixon and Ford. Under  these administ rations, there were 
never detailed negotiations on the terms of an agreement. The general 
intention and direction of the United States toward normalization 
were expressed in private  conversations that  were reflected in the 
Shanghai Communique and other documents, but we never got to the 
point, in our conversations, of  t ryin g to figure out what the detailed 
elements would be.

I would say that the basic outlines that  have now emerged are quite 
consistent with the direction tha t the previous administrations were 
planning to take.

PRIOR PL AN S

Mr. Wolff. I)o you recall tha t at one time we were prepared to enter 
into an agreement for normalization, which T believe places the time 
frame sometime shortly afte r the last election. Am T correct in that?

Mr. Lord. I think  that we have to consider several phases. Presiden t 
Nixon, and Secretary Kissinger on his  behalf, made it clear tha t he 
really intended to move to normalization in his second term. Very 
frank ly, Watergate  inter rupted tha t process.

My own instinc t is, but I cannot be sure, that there would have been 
a concerted effort to try  to negotiate an agreement in Pres ident  Nixon’s

52-9 49 0 - 7 9 - 7
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second term if Watergate and other factors had not intruded . In any 
event, that  was his intention.

I cannot say what those terms would have looked like, bu t I think 
tha t is one source of delay that occurred.

Secon d: I think  Presiden t Ford  probably would have tried  to nego
tiate  the  details of an agreement if he had had a second term. I think 
tha t the combination of having a very short period in office, plus the 
fall of Vietnam and its psychological impact, dissuaded him from 
entering into detailed negotiations.

Mr. Wolff. One th ing t hat  we are trying to learn here is whether or 
not there was a tentative agreement arrived  at during the period of 
your tenure, and whether or not there were constraints or changes that 
have occurred with the new administration coming into power.

Now we have found th at there was an agreement reached in one pa r
ticu lar economic area, a tentative agreement in one part icular eco
nomic area. I  am wondering now whether or not there  were any other 
agreements of which you can inform us tha t we are either carrying 
through,  or not carrying through today.

NO SECRET DEALS

Mr. Lord. There were no secret deals or agreements, Mr. Chairman. 
As to the tentative  economic agreement, I don’t know what you are 
refe rring  to. The one that I can recall is the Claims and Assets. We 
were on the edge of an agreement and then we did not follow through 
with it. Both sides backed off, primarily the Chinese. P erhaps tha t is 
the one tha t you are refe rring to, and tha t was public.

Mr. Wolff. I don’t want to label these “secret,” o r anything like 
that.  W hat I am try ing to find out, are we constrained today by some 
previous, not necessarily commitments, but trends  of negotiations.

Mr. Lord. I t depends on what you mean by constra ints. I think  the 
quick answer is no. I think that it  is clear th at you had two Presidents 
expressing views in private, and this was also reflected in the Shanghai 
Communique, tha t we wanted to normalize, and there were careful 
statements on Taiwan.

Mr. Wolff. The situation with Taiwan as i t exists now—in other 
words, one China—was that part of  the negotiating procedures during 
your tenure?

SH ANGHAI CO MMUN IQ UE

Mr. Lord. Yes, and tha t was reflected in the Shanghai Communique.
Mr. Wolff. We are different from the Shanghai Communique now.
Mr. Lord. That  is correct. There has been a fur ther step forward. 

I don’t have the language in front  of me, bu t in the Shanghai Com
munique, each side stated its position.

Mr. Wolff. We acknowledged th at each side had stated its position.
Mr. Lord. That is ri ght.
Mr. Wolff. But we have now acknowledged tha t there is but one 

China.
Mr. L ord. Tha t is right. I thin k t hat  the exact language of the De

cember 15 agreement is th at we acknowledge the Chinese position that 
there is one China.

Mr. Wolff. It  is a nuance.
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Mr. Lord. I agree. It  has been carried  a step forward.  In all fa ir
ness, I think if previous administrations had to conclude a final deal, 
as this one did, it probably would have had to carry  the Shanghai Com
munique language on Taiwan slight ly more forward. I th ink tha t that 
part of it  is consistent.

Mr. Wolff. Is there  any difference in the U.S. position toward T ai
wan today than there was during the period of your tenure ?

Mr. Loro. Basically not, Mr. Chairman. I said in my opening re
marks tha t I would like to have seen s lightly  s tronger  sta tements by 
us, and maybe incorporation of Chinese statements about Taiwan's 
security.

The reason tha t it  is difficult to compare the two periods is that, as I  
mentioned earlier, we did not get into detai led formulas in the pr ivate 
talks. The Presidents indicated directions and the Shanghai Com
munique indicated directions, but we are comparing now a specific 
normalizat ion deal, and  trying to figure out whether the previous a d
ministra tions would have gotten a better or different deal. It  is very 
difficult.

Mr. Wolff. Some people have said tha t we have turned over the 
people of Taiwan to the People’s Republ ic of China. I don’t mean the 
politics of the situation. I want to try  to put this in an historical 
perspective.

Do you feel tha t we have gone fur ther than what was or iginally  
anticipated ?

Mr. L ord. I would again say, basically, no. I  would again say tha t 
I would have liked to have stronger statements. If  you want a flat 
answer, I would say, no. I think  tha t the previous admin istrations 
would have tried to  get the best possible statement of reassurance that 
could have been gotten, and they may have come up with a s tronger 
statement.

PEA C EFU L RES OLU TI ON ON  T A IW A N

Mr. Wolff. Did you, a t any time, ask for a nonviolent unification 
of Taiwan ?

Mr. Lord. We never got a deal like that . We made it very clear, 
consistently, as I unders tand this administration has, t ha t we would 
expect a peaceful solution to that issue.

I th ink, in all fairness, the previous administration would have bar
gained hard, and tried  to get the best possible statement. I think  tha t it 
is probably impossible to have gotten Peking to formally renounce, in 
a join t communique, the use of force. I  th ink that  it is very difficult for 
them to do.

It does not mean that we would not have been able to bargain for a 
slightly  more reassur ing statement by them. Certainly  the Presiden t, 

" in his announcement, should have, or could have, strengthened our
unila teral statements  on Taiwan. The fact tha t we did not do tha t 
makes all the. more impor tant, in my opinion, tha t the Congress ex
press its views on this issue.

* I would like to be more precise, but we had a situation where the
Presidents and Dr. Kissinger were indica ting the directions of our 
policy, but we never got into detai led deals, or agreements. Therefore , 
we have to speculate on if Nixon or Ford had carried through to a 
specific deal, how it would have looked versus what this administration 
got.
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I am telling you th at I think it is fa irly close, but maybe we could 
have gotten something better on reassuring Taiwan. I think  st ronger  
unilateral  sta tements by the United States could have been made. But 
I don’t think tha t there is a dramatic  diversion from the  expectations 
and the direction of previous administrations .

Mr. Wolff. Thank you, Mr. Lord.
Mr. Pritch ard.
Mr. P ritchard. I think  you will probably agree with me tha t i t is a 

great technique when you take sta tements t ha t were made in previous 
administ rations, and use them where they  fit, where they help. Then 
the people in the former administ ration  are r athe r helpless to say very 
much about it, as their  statements are used or not used on a selected 
basis.

I have several things. I t seems to me that the administration  and the 
Chinese always talk  about how peacefully these two entities will be 
getting along together.

Wha t is your  impression of that ? Are we closing the door on the in
dependent Taiwan ?

Taiwan’s chances for independence

Mr. Lord. I would not say th at we are closing the door. I think th at 
there are obviously various sentiments on the island, and I don’t pre 
tend to be an expert. I am sure tha t there are those who would like to 
be independent. And even among those who do not want to be formally  
independent, I am sure tha t there are many who want to mainta in 
their  system of economics and their political system, and the ir de facto 
independence from the mainland.

I think there is a chance that  over time the first economic ties will 
begin between the mainland and Taiwan, and it seems to me tha t i t is 
conceivable tha t political talks could open—the basic deal is very hard  
to envisage, b ut I would imagine for a considerable period of time 
there would be grea t autonomy for the people on Taiwan and their  
system.

Whatever the views on Taiwan, I am sure they  like the ir economic 
system, and they want to maintain at least de facto independence. But  
tha t is a little  different than declaring themselves a formal independ
ent state, which would face us with very difficult choices, on the one 
hand with Peking, and our relations with them, and on the other hand, 
with the whole issue of self-determination and human rights.

So I don’t think tha t what we have done has material ly changed 
tha t inherently ambiguous situation. I think the people in Peking, in 
any event, care about the international  situation, thei r geographical 
position. Taiwan is a matte r o f great  principle  to them, but they are 
really very patient on it, and I don’t see them as being particularly 
militant. As we have discussed, in any case, they do not have the 
capabili ty to do much about it anyway.

They have made several statements just in recent weeks about 
Taiwan’s being able to maintain its system, its economic activities, 
even its self-defense forces. I think  these statements plus the state
ments of patience and hope by the Chinese tha t the issue will be 
settled peacefully are all helpful.
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These elem ents  might  be usefu l, I  th ink,  in a congressio nal  res olu 
tion, fo r you  to tak e not e of  thes e, and say  th at we are  ba sin g ou r 
rel ations on these  ex pec tat ion s, t ha t thi s issue will be solved p eac efu lly .

BOYCOTT OR BLOCKADE

Mr.  P ritchard. You do n’t see th e possibil ity  of  boyco tts and 
blockades ?

Mr. Lord. That  it  seems to  me is a less un likely  possibil ity  th an  a 
fro ntal  ass au lt because it  is  a lit tle  more ambiguous, and a lit tle  easier 
to pull off. However , they  sti ll face  the ris k—they being Pe king —of  
enda ng er ing th ei r rel ati ons wi th us, wi th Ja pan , and wi th  the othe r 
cou ntr ies  of  Asi a, indeed  aro un d th e wor ld. They have some very 
str on g incent ives on  the  economic side  f or  the mo der niz ation  p rogram , 
no t to  mention the geo pol itical bala nce , and thei r concern s wi th the  
Sov iet  Un ion  and Vie tnam.  I th in k th at  these wou ld be pa ramou nt  
ra th er  tha n th ei r concern to  squeeze T aiw an.

I  th in k th a t the y are  going  to tr ea t Ta iw an , fo r the fore seeable 
fu ture , like  the y ar e tr ea ting Hon g Ko ng  and Macao.

Mr. P ritchard. Th e t est imony by D r. Pe ng  and Congressm an Lea ch 
urg ed us to make a str on g appeal and pu t lan guage in ou r leg islation 
which, in essence, say s th at  ou r re lat ions  wi th the  peop le on Ta iw an  
is go ing  to be tied to the am ou nt  of  democracy  or  gr ea te r pa rt ic ip a
tion which they  allo w the Taiwan ese. Do you hav e any com ment on 
th at ?

Mr.  L ord. 1 wou ld no t a pprov e of  t hat  a pproa ch . T believe  str on gly 
in human righ ts  as a pr inc iple of  o ur  forei gn  poli cy, bu t T th ink th at  
we sho uld  be very caref ul befo re wye st ar t issuin g dir ectio ns  to othe r 
socie ties an d te lli ng  them  how to ru n th ei r business.

I am sure  th at  the system on Ta iw an  is no t a pe rfe ct  democracy . 
There  are  very few perfe ct dem ocracies  aro und the  world . T wou ld 
hope, and T wou ld th ink,  th at there w’ould be fu rther  impro vem ent s 
in th at  system, but it is ce rta inly  a less opp ressive system th an  most  
othe r count ries .

Tt seems to  me t h a t cer tai nly the  economic  benef its o f the peop le ha ve 
been very grea t indeed . So, to  answer yo ur  questio n, T wou ld no t tie  
th is  k ind  of  e lem ent  into  any  packa ge th at you are  s hapin g.

HOST -F AVORED -N ATIO N ST AT US  FOR  PE OPL E’S RE PU BL IC  OF  C H IN A  
AN D U .S .S .R .

Mr. P rttchard. Fi na lly , the  mo st- fav ored-nati on  sta tus which is 
rea lly  no th ing more  th an  nor ma l trad e rel ations is env isioned  fo r 
China . Do you th in k it  wou ld be wise fo r us to give  them th at  sta tu s 
if  we did  no t, at the  same tim e or  very close to it, do the  same th in g 
fo r Rus sia?

Mr. Lord. I th in k th at  i t pa rt ly  de pen ds on Sov iet behav ior , fra nk ly . 
Th is is a very difficult  issue fo r the  admin ist ra tio n.  On the  one ha nd , 
if  you look at  th e pro vis ion s of  Jackson -V an ik, t he  Stevenson  am end
men ts, and so on, wi th rega rd  to h um an righ ts  an d em igrat ion , T don’t 
th in k we can claim th at  Ch ina  is a  perfe ct cente r o f democracy.

Th ere  have been some gr ea ter exp ressions of  free po lit ica l views  
the re recent ly, and  ce rta in ly  the  em igrat ion  policy  seems to  be loosening
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up. Nevertheless, it would be inherently  somewhat of a double standard 
to apply it in one place and not the other. Then you have the fur ther  
problem of whether i t looks like you are becoming anti-Soviet in your 
China opening.

On the othe r hand, obviously the economic dimension is increasingly 
important  in our relations with Peking and MFN would be a signifi
cant element. You would have to clear away, I guess, the claims-assets 
question, and some other technicali ties as well.

To answer your question, my own view is tha t this is not a good time 
to reward the Soviet Union with MFN given some of its activities 
around the  world. I could further  add tha t economic relations go some
what hand-in-hand with political behavior and atmosphere. Yet on 
the other hand, I am reluctant to move on the Chinese side without 
moving on the Soviet side.

So I  am giving you a very ambivalent answer. I  think it is a very 
tough question.

Mr. P ritchard. If  you were in our shoes, you would not know how 
you would vote at this time, I guess.

ROLE OF LINK AG E

Mr. Lord. That is a fai r point. I don’t link everything in Soviet 
relations to their behavior. I  tend to insulate SALT, for example, be
cause that to me is a deal tha t you make either on its own merits, 
or you don’t make at all.

On the other hand, I think tha t trade relations is something where 
some linkage is desirable. I am basically in favor  of MFN for the 
Soviet Union, and I flatly oppose the congressional approach to tha t. 
I don’t think tha t this was a wise move at  all. I think t ha t it has de
feated the objectives of emigration, and human rights , as well as 
our economic objectives.

But  I am not sure tha t this is a psychologically good time, given 
Soviet behavior in certain parts of the world, to make t ha t positive 
move.

I  know th at you asked me about China relations, and not Soviet re
lations, but I wanted to make those comments.

Mr. P ritchard. I have some serious reservations about giving China 
most-favored-na tion status if we don’t do it for the Soviets.

Mr. Lord. To try to answer your question a little more precisely. T 
would p refe r to do it in tandem as a basic principle.  My only hesita
tion now is that T think  psychologically, given what has happened 
in certain part s of the world, this is not a time I would have chosen to 
improve our economic linkages with the Soviet Union.

Mr. Wolff. Mr. Hall.
Mr. Hall. I  have no questions, Mr. Chairman.
Mr. Wolff. Mr. Mica.
Mr. Mica. No questions, Mr. Chairman.
Mr. W olff. Since my colleagues have passed to me, maybe I  can go 

again.
THE 1 9 7 2  PL ANS FOR TA IW AN

At the time the discussions took place, was it envisaged tha t there 
would be continued Government-to-Government relations with 
Taiwan ?
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Mr. L ord. I  think tha t it was always recognized tha t we could not 
have our cake and eat it, too, in thi s respect. I f and when, as was our 
intention, we moved to recognize Peking, we would have to have an 
unofficial relationsh ip with Taiwan.

Mr. Wolff. In  other words, the “Japanese formula.”
Mr. Lord. We are not talking about the security side, bu t the eco

nomic and political side. Basically, the Japanese formula, tha t is 
correct.

Mr. Wolff. What about the security trea ty—was it envisaged at 
tha t time to break the security treaty ?

Mr. L ord. I think it was understood again tha t we could not main
tain the security treaty, once we shifted  relations. So we were con
cerned about the security of Taiwan, bu t we knew that th is would have 
to be taken care of in other ways, such as arms sales and statements 
by both sides, to replace psychologically and materia lly the security 
trea ty which would have to go when we shif ted relations.

ARMS SALES TO TAIWAN

Mr. Wolff. I am in a position where I find it very difficult, we almost 
are in an “Alice in Wonderland” picture, where we put off to another 
day the problems tha t are actually implicit  in this type of arrange
ment. _

How would we act, if during the violence that occurred in the United 
States in the 1960’s, someone decided in Europe, or if the Soviets de
cided tha t they were going to send arms to the students and others 
who were terror izing  here in the United  States. How would we have 
handled that?

Mr. Lord. We would not like tha t, but I am not sure th at this is an 
exact parallel, if you mean arms to Taiwan. Is tha t what you are 
getting  at?

Mr. W olff. I  am talkin g about arms to a state. Suppose we had a 
state tha t decided tha t—I remember at  one point Mr. Goldwater said 
we should saw off’ New York City, and let it float out. Maybe some
body would wan t to give arms to New York, how would we feel about 
that?

Mr. Lord. We would not like it, obviously.
What you are gett ing at is that Peking considers Taiwan, in effect, 

one of its states. I think  th at the administration's position is basically 
sound on this. I  don't think  that  we should sell arms directly to Peking. 
I would be inclined to let our allies, or not stop our allies from sell ing 
defensive weapons to Peking, and I think  we should be continuing 
to sell defensive weapons to Taiwan.

So the basic administrat ion position, as I understand it, is one tha t 
I would support.

Mr. Wolff. Now, within our own constitutional framework, none 
of the United States  can make any agreement with a foreign nation. 
I take it that  it is p art  of our constitutional structure . Yet, if we agree 
to the fact that  there is one China, talk about the peaceful unification 
and everything else, how can we continue to do business with tha t one 
state or province, or entity, which is part of the one China ?

Mr. Lord. There is no question that this is a very ambivalent if not 
unprecedented, diplomatic, legal situation. I would say tha t this is



94

more of a problem for Peking than for  us. They are willing to live with 
it, and i t is serving our purpose. If  it does, I think  we should do it.

Certainly there are some unusual aspects to this. The whole ques
tion o f the American Insti tute in Taiwan, and the Taiwanese instru 
mentality  here is a rather novel depar ture. But I think  that we should 
be pragmatic, and look at the substance rather than the legal tra p
pings, or the cosmetics of it.

MAO AND CHOU ON TAIW AN

Mr. Wolff. When you were talk ing to the author ities on the main
land, was there unanimity between Chou and Mao on this question of 
normalization?

Mr. Lord. I did not detect any ditferences between them in our con
versations. Again, I want to emphasize tha t easily 90 percent of our 
conversations with Chou, with Mao, with thei r foreign ministers, 
with the ir Ambassadors, were on the inte rnationa l situation . There was 
not th at much discussion on Taiwan. B ut we did not detect any differ
ences between Mao and Chou. They both clearly put the geopolitical 
situation first.

The U.S. reputation as a world power was much more important 
to them. Taiwan to both Mao and Chou was a matte r of principle, 
but one on which they were patient, and not particularly militant. 
So, I did not see any difference.

people’s REPUBLIC OF CHINA  INF LUENCE ON VIETNAM WAR

Mr. Wolff. One factor t hat  has surfaced in our conversations with 
Deng was the importance of attempted encirclement by the Soviet 
Union of China today, and the recent tensions tha t exist between 
China and Vietnam.

In the discussions tha t were held with China, do I understand they 
did render some assistsance to us in those days in helping resolve or 
speed the resolution of our Vietnam involvement? Am I correct on 
tha t ?

Mr. Lord. That is correct. I would not exaggera te this. It  was more 
a mat ter of giving Hanoi a sense of isolation from its two big brothers, 
because a fter  the Peking summit there was the Soviet summit in the 
middle of the hostilities as well. So, both Moscow and Peking made 
it clear to Hanoi tha t they put thei r relations with us above their  
relations with their  frate rnal and ideological allies.

In this sense, it was one more inducement to Hanoi to make a nego
tiated  settlement. My guess is th at Peking—in fact, I  am sure Peking 
wanted the Vietnam war, or  at  least the U.S. involvement, out of the 
way, because it was an ideological irr itant in their  bilateral relations 
with us.

In fact, our relations improved considerably, with the establishment 
of liaison offices, just a couple of weeks af ter  the  end of the U.S. in
volvement in Vietnam.

So, I  think they probably said to Hanoi, “Whv don’t you make a 
deal, and get the Americans out. Then South Vietnam will fall into 
your hands. But don’t insist on the Americans overthrowing Thieu, 
or put ting in a coalition government.”
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I th ink t hey wante d a  m ili ta ry  se ttle me nt,  the k ind  th at  we basical ly 
got.  They pro bably  counseled  Hanoi. My guess  is th at  the y did not 
pres s over ly ha rd  because the y had to worry  about the  S oviet influence 
on Ha no i, an d the y did no t want to be pre ssi ng  Ha no i more  th an  the  
Sov iets  were.

So the y were he lpfu l, bu t no t in a di rec t, gr ea t pre ssu re way.

SOURCES OF PR E-V IET NA ME SE  CONFL ICT

Mr. W olff. D o you feel th at  the re is any connect ion at  all between 
the  l ack of  help , or  b enign neglect , or  wh ate ver the re was involve d in 
th is at  th at  time, and Vi etn am ’s posit ion  toda y;  or  the  conf lict th at  
exis ts between V ietnam and C hin a ?

Mr. Lord. I  d on ’t th in k so, Mr . C ha irm an , because in a  way, Moscow 
was even more br ut al  wi th Ha noi. W ith in  1 week af te r the  m ini ng  of 
Ha ipho ng  an d bombing  aro und Ha no i, they  welcomed Nixon to 
Moscow.

So, Ha no i wou ld hav e been equ ally  ir ri ta te d at  both its  allies. I 
th ink the Vie tnam ese-Ch ines e confl ict now is based on long, hi stor i
cal animosities, on overseas  Chinese,  on Vietnam  being an agen t of 
the  Sov iet Un ion , as Pe king  sees i t. I th in k th at  these  are  the  fac tor s 
th at  ar e c on tri bu tin g t o th at  conflict, a nd  not Pe ki ng ’s at ti tu de  to wa rd 
the  Vietn am  set tlement.

Mr. W olff . Wh at  do you t hink  is going  to be th e u ltima te resolu tion ?
Mr. Lord. In  I nd oc hina  $
Mr.  W olff. Yes ; in In dochina .
Mr. Lord. None of us is sure , obvious ly. As you ind ica ted , th is  was 

a pr im ary issue on Deng’s mind when he was here on his  tr ip . If  I 
have  to guess,  i t seems t o me—ag ain  t hi s is p ure spe culatio n—t hat  the 
Chin ese are  m ass ing  forces on the  Vie tnam ese b ord er,  p robably  n ot  to  
invade, which would leave th em po ssib ly s uscept ible  to  So vie t cou nter 
response, b ut  to d raw  th e a tte nt ion o f H an oi ’s troops an d H an oi 's a llies 
in Cam bod ia, str etc h them th in , and  allow the  rem ain der of  t he an ti-  
Vie tnamese-Cambodia forces to  con tinue th ei r gu er ri lla  ac tiv itie s 
whi le th e Ch ines e re supp ly them .

So, my guess is th at  the y would like to teach Vie tnam a lesson in 
th ei r term s. I f  I have to  guess, the y wou ld probably do it in th is way. 
There  may be some b orde r incide nts.

The ul tim ate resolu tion, I do n't  know, because the  Camb odians di s
like  the  Vie tnam ese, and vice-versa, so much th at  the y would pr ef er  
even a P ol Pot  govern me nt wi th all its  b ru ta li ty  to a V ietn amese  p up
pet  regime. So, I th in k th at  the re is cons iderab le po ten tia l fo r th ings  
dr ag ging  on, ve rv f rank ly .

Mr. Wolff. Th an k you very  much.
Mr.  Pr itc ha rd .
Air. P ritchard. Than k you very much, Mr. C ha irm an.
Whil e we have  Mr.  Lo rd  here , I  am glad  to have the  chance to ask 

him  some ques tions.

NEE D FOR PRC RESTRA INT

Wh en Vice Pr em ie r Deng was he re, somebo dy asked h im ab ou t t u rn 
ing off the gu er ril las who  were up  in no rth ern Th ai land . I  th in k you
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and I would agree that  it has become very crucial in tha t area. He said 
someihing to the effect that “Well I can do that as a matte r of nation- 
to-nation, but I can t do it from party-to -par ty.”

Now, is that  consistent? lias  this always been thei r position that  
even though they run the shop, they can't turn  the p arty  around?

Mr. Lord. It  is a little disingenuous, le t’s face it. They have split 
motives in Southeast Asia, for example. On the  one hand, they want 
to improve government-to-government relations with these countries, 
including Thailand, part icularly because they are worried about Hanoi 
and the Indochina Federation dominated by Hanoi.

On the other hand, they don’t want to completely throw away thei r 
revolutionary credentials, although this is much less important to this 
regime than  previous ones.

So they have never brought themselves, to my recollection, to be 
willing to admit tha t they will stop the guerrillas. I don’t know enough 
about the details of the guerril la movement in Thailand to know 
whether if  China cut off its support, it would dry up, or whether the 
North Vietnamese are feeding it sufficiently that  it would continue 
anyway.

Mr. P ritchard. But it would be helpful.
Mr. Lord. It would be helpful.
I think in our ongoing relationship with Peking tha t we should 

have serious talks with them about what can they do to help stabilize 
the situation in various par ts of the world and in Asia. For  example, 
in Korea, can they be helpful there ? Another example is in Thailand. 
I think we could have serious talks, and I think we should.

Mr. Pritchard. Tha t was my next question. How much help can they 
be with the North Koreans. Would you agree with me th at I don’t 
think we have used our leverage as well as we should, and don’t they 
expect us to lean on them in those areas ?

Mr. L< )RD. They are very hardheaded and very practical. I would 
think that  they expect us to defend our interests. There is only so much 
that  they can do. I think that they probably can do more than they 
have.

For  example, in Korea, it  is tricky with them, with the Soviet role 
also being crucial, and they are jockeying for position with the Soviets. 
For them to get out in front of Moscow in pressuring North Korea to 
lie reasonable, is difficult for them, and we have to take these kinds of 
factors into account.

I would say, on a more general point, tha t one of the major pluses 
in our relationship, even before official normalization, over the recent 
years as well as now, and hopefully in the future, is our parallel inte r
ests in various parts of the world. This is something tha t is very hard 
to quantify, where they have been helpful. Thus, I  don’t want to leave 
the impression that they have not been helpful. I am sure other wit
nesses have pointed this  out, but there is the fact tha t they are for a 
strong NATO. They put on no pressure to kick us out of  our bases in 
the Philippines,  or our presence in Thailand. They don’t make Japan 
choose between us and them for good relations, and in fact stress that  
United States-Japanese relations are more important than Chinese- 
Japanese relations.
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MID DLE  EAST

They have quietly backed our effort in Middle Eas t diplomacy be
cause it reduces Russian influence in the region. These k inds of ele
ments where they help behind the scenes are a major  plus for  us. I t is 
very hard to explain  to the American people or  to quan tify it, but it 
is to me one of the most important parts of the relationship.

So what I  am saying is t ha t I  th ink tha t we can continue to work on 
these issues. And I would put par ticu lar emphasis on some of those 
Asian issues that  you are referring to.

Mr. P ritchard. Fina lly, don’t you think tha t the Vietnamese did 
not learn very much from the war  that they were in with us ?

Mr. L ord. You th ink tha t they  are gett ing in a similar si tuation? It  
looks tha t way to me.

Mr.  P ritchard. Doesn’t tha t look like a very long involvement in 
whi ch th ei r choices are  very difficult ?

Mr. L ord. I think so, because there is the combination of continuing 
Cambodian hostilities  and Vietnamese-Cambodian conflict due to eth
nic reasons, the fac t that the Chinese can put  pressure on the ir borders, 
and the fact they have some problems in Laos as well, where they are 
influencing the regime.

Even for Hanoi , with its determ ination and milit ary equipment, 1 
think tha t they have th eir hands full. I agree with you.

Mr. Pritchard. T ha nk  you, Mr. Chairman.
Mr. Wolff. I was interested  in one remark you made, Mr. Lord. 

How could tha t help us in the Middle E ast?  I thought tha t they were 
agains t us.

Mr. Lord. Here again, it  is whether you believe their U.N. rhetor ic 
or whether you believe what  they say behind the scenes. Sure, they 
are basically anti -Isra el in the sense tha t they will not get out in fr ont 
of any Arab  countries in terms of recognition or deals.

But they have made it very clear in priva te, and I believe publicly, 
although with a much more guarded tone, that they welcome U.S. 
diplomacy—using both hands, for example, one with Israe l and one 
with the Arabs—not out of any goodwill toward us or toward Israel,  
but because they think it reduces Soviet influence in the area.

So I  would not exaggerate the help on this par ticu lar issue. B ut the 
fact tha t they certain ly backed Sadat in moving away f rom the Rus
sians a few years ago, and they back our shuttle  diplomacy, I  think is 
marginally helpful to us. Cer tainly, if they were vigorously opposing 
it, it would be margina lly unhelpful.

Mr. Wolff. Mr. Mica.
Mr. Mica. I  don’t want to cover what you have already covered. If  

you have already mentioned th is on the record, let me know.
Mr. Lord. OK.

K EX  X F.D Y - WO LFF RESOLU TIO X

Mr. Mica. I understand vour concern with continued assurances 
from Communists about Taiwan. Have we been discussing the 
Kennedy-Wolff resolution?

Mr. Lord. No, we have not. I indicated in some informal opening 
remarks tha t I  am re luctant  to get into one resolution versus another.
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I  do believe tha t there should be some congressional expression of
concern as to the future  of Taiwan. But I am not really qualified, I 
don't  think, to sit here and say that  this resolution is better than  that 
one.

I th ink that  it should be strong, as I said in my opening remarks, bu t 
clearly at some point it gets provocative to Peking. So there is a 
balance.

Mr. Mica. W ithin  the sense o f the resolution tha t came before the 
Congress, would it be your opinion th at whatever resolution we move 
on, or act on, ought to be within the bounds, or the scope of what the 
President agreed on, because if  we don’t, i t is my understanding  th at 
it will negate the agreement, and the President would veto it. So it 
would have no effect. Is tha t correct?

]\Ir. Lord. It  depends on what you mean by “the scope of what the 
Presiden t agreed on.”

Mr. Mica. For  instance, the normalization agreement : if we said in 
the resolution tha t we would have official ties, which is an extreme 
case. There is nothing that negates official ties, but precluded in 
govemment-to-government ties.

Mr. Lord. I am not sure of the difference. You could not do that. You 
cannot have govemment-to-govemment ties. You cannot have a  mu
tual security treaty . This kind of agreement is obviously out of the 
picture. But I don’t think tha t anybody is suggesting any one of those 
two, at least in the resolution. Maybe they are, but you could not do 
that.  You are right.

What you could do, though, is state t ha t the Congress notes all these 
statements tha t have been made by Peking, the reassuring statements, 
and is basing expectations of future relations with Peking  upon this 
kind of approach. It  could express its own concern for the future se
curity  and prosperity of Taiwan.

It  could say a lot. of things tha t were not said eithe r in the com
munique, or by the President in his speech, or by the U.S. statement 
in December, tha t would not negate the agreement, but would make 
it very clear that  the Congress as well as the administration is con
cerned tha t this issue be settled peacefully in the future.

Mr. Mica. Am I correct tha t these th ings could go in the report and 
have the same effect?

Mr. L ord. T am not a legislative expert. I would have thought  th at 
there would be much more force in a congressional resolution. I am 
not sure of the precise situation you are in. I  would th ink tha t a reso
lution would have much more strength and credibility than just a 
committee report. It  is presumably something tha t the whole Congress 
votes on. It  is more official action than just a report on the opinions 
of th e committee. Am I  correct on th at ?

Mr. Wolff. The resolution is a fine line document. The whole resolu
tion will be based on the report, as I  understand it. The repor t is the 
legislative history.

Mr. Mica. I s there  any specific wording th at you feel, that you have 
thought about tha t wouid be adequate ?

Mr. L ord. I am rea lly reluc tant to give any specific language. I  do 
think that  there ought to be expressions of Congress concern for the 
security of Taiwan, tha t the issue be sett led peacefully, tha t United 
States-Chinese relations  can only prosper with this kind of prospect.
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That  ki nd  of  appro ach, pe rhap s no tin g an d inco rp or at ing reas su r
ing  sta tem ents th at  the Chin ese lea ders them selves hav e made. But  I 
am no t pr ep ar ed  to  spe ll ou t the act ive  par ts  of  wh at  the Un ite d 
State s wou ld do in such  a situa tio n. I do th ink th at  it has go t to be 
very ca refu lly  done.

I  wa nt  to  make cle ar  th at  I  do th ink,  fo r the  reason s th at I  said 
ea rlier,  th at such  a resolu tion would  be he lpf ul . A t th e same tim e, I  
str on gly su pp or t norm ali zatio n. I  sa id ea rli er  th at I  th in k the basic 
agree ment is a good one, an d I  would  no t wa nt  t o go so fa r as to be 
ove rly pro vocat ive  to Pekin g.

EFFECT OF KENNE DY-WOLFF

My view is th at  we would  no t hurt  ou r rel ati ons wi th Pe ki ng  by 
some ex pre ssion by the Congress  of  concern. I t  seems to  me th at Pek in g 
is int ere ste d in wh eth er th e Uni ted St ates  is a credible wo rld  pow er 
th at can an d wil l stick by its  fri en ds , even if  it  cannot say  so pu b
licly , fo r obv ious reasons. Pr iv at ely it  c annot be too  a ng ry  to see t hat  
the U.S . Con gress is concerned abou t the fu tu re  of peo ple  th at we 
hav e been  de ali ng  with  fo r ma ny years , an d who hav e been very  
decent.

Fu rthe rm or e,  it  is no t in Pe ki ng ’s in terest  fo r the  sit ua tio n in  T ai
wan  to  become wholly des tab ilized,  fo r the  people there to become 
pan icked,  or  con sider options th at  Pe ki ng  wou ld no t like , an d would 
face  al l o f u s w ith  diff icult  choices.

So I th in k th at  t he re  a re some arg um en ts th at  i t is even in Pe ki ng ’s 
in ter es t th at  we show th at  we stick by ou r friends.  Bu t we have 
to  do th is  wi th  care , an d no t be pro vocat ive  because of  the pr inc iple 
of one Ch ina wh ich  P ek in g h olds.

Mr. Mica. L et  m e ju st  ad d if  I  may . Ev en  b efo re I  became a mem
ber  o f th is  commit tee,  I  share d yo ur  concern an d the conc ern of  many  
people arou nd  th e coun try  about the  s afe ty and sec uri ty of Ta iw an . I t  
is beco ming ev ide nt to  me, as these he ar ings  pro gre ss,  th a t we will  
have some type  of  resolu tion. I  am cosponsor of  th e Kennedy-Wolff'  
resolu tion , which  embodies a majo r concern  in th is  Na tion, an d if  
the Chinese Gover nm ent  does no t recogn ize  it  now,  wi th  or  wi tho ut 
th is  r eso lut ion , then  t hey pro bably  don’t un de rst an d th e basis  of an y
th in g else we have done wi th  them eit he r. I t  has to  be acknow ledg ed 
and I th in k it  w ill be.

So I share yo ur  conc ern, and I supp or t it. Bu t I th ink if  the  Vice 
Pr em ie r le ft  her e wi th any  knowledge  of  what was going  on in th is 
country , he knows o ur  concern fo r Taiw an.

Mr.  L ord. I  a gree  comp lete ly. Successive a dm in ist ra tio ns  have made 
th is  c lea r i n eve ry con versati on.  So the y could be u nd er  no illusion s.

I also said in my rem ark s before  you go t here th at  object ive ly the  
sec uri ty of  T aiw an  is a ssu red , it seems t o me, in terms  of  the defens ive  
forces, and Pe ki ng ’s w orry abou t its  o ther  bord ers , and its  amp hib iou s 
difficu lties, a nd  th e d irect impact on r ela tio ns  with  us.

So w ha t we ar e ta lk in g abou t here is s om eth ing  tha t is more  symbolic,  
bu t neverth eless im po rta nt , an add ed sense of  U .S.  res ponsi bil ity .
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CH IN A  AND TH E MIDDL E EAST

Mr. Mica. If  there is no objection, I would like to ask one additional 
question.

I noted your comment on the Middle East-Chinese influence. Do you 
foresee in the immediate future  that  they would be helpful in the 
Middle E ast situation, particular ly Israel, and the agreement.

Mr. Lord. I  am sorry, I  did not understand the question.
Mr. Mica. Do you see any area where the Chinese will be helpful in 

our dealings, or our present problems in the Middle East.
Mr. Lord. Only marginally. I  don’t think th at they have tremendous 

influence in the Middle East, to be honest. I  am sure they  have discus
sions with Sadat. My guess is, and I just speculate, th at they would 
indicate tha t they certainly are not opposed and probably favor a 
followthrough on the Camp David agreements, i f only because, as I  
said earlier, th is reduces Soviet influence.

To answer your question, I  don’t see where they can be par ticula rly 
helpful  in the Middle East  in any significant sense, given the other 
powers at play and the other leverages. I don’t think tha t they can play 
a pa rticularly  important role.

Mr. Mica. Do I understand correctly tha t they are generally in sup
port  of what we are doing?

Mr. Lord. Yes, obviously more privately  th an they can be publicly. 
But  they support anything we do which they think  reduces Soviet 
influence, whether it is the Middle East, Europe, or anywhere else. 
What counterbalances the Soviet Union is good from their standpoint .

However, in certain areas they can be more helpful than others. In 
Asia, they can have more influence in a place like Korea, or ASEAN, 
than  they can in a place like the Middle East, where they have less 
relative influence, it seems to me.

Mr. Mica. Thank you, Mr. Chairman.
Air. Wolff. Mr. Lord, I  think to  underline what you have said about 

the U.S. c redibility, so to speak, there was a statement made by Deng 
regarding our position with Ira n recently, about the fact that  he felt 
tha t we were not as forceful as we should be in protecting the forces in 
Iran . This lends further  credibility to the statement you have made 
about thei r feelings regarding our actions following our words.

Is there anything else that you would like to add, Mr. Lord?

NORMALIZATION SUPPORTED

Mr. L ord. I  might just  comment, Mr. Chairman, tha t the  th rust of 
our exchanges since my opening remarks has been on the future  of 
Taiwan, and the assurance of  t ha t future. I stick by that. I am con
cerned about it.

I would not want to leave any impression, because of the emphasis 
of the exchanges, tha t I am not strongly in favor of better relations 
with Peking for which I have worked personally for many years.

As I said at the outset, I think that the basic deal which has been 
struck is in the U.S. interest. I  support it. I  might  quarrel with some of 
the details of the negotiations, but I am not here to be critical. How
ever, I feel that  the Congress might help.
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I want to leave you with the impression tha t I am strongly in favor 
of good relations between us and the People’s Republic of China, 
including normalization as one p art  of that.  I am also concerned with 
the future  of Taiwan. I do think these two concerns are compatible.

Mr. W olff. Thank  you very much. If  I may summarize, you leave 
us with the assurance tha t there have been no prior  agreements, no 
secret agreements, or anyth ing else like tha t, tha t would be a constrain
ing influence upon our fu ture relations there,  and our ability to lx* able 
to strike the best possible deal with them.

Mr. Lord. That  is correct.
Mr. Wolff. Thank you very much. We appreciate very much your 

coming before us.
We will take a short recess, and then hear from Ambassador Mc- 

Conaughy.
[Recess.]
Mr. Wolff. Our next witness will be the distinguished Ambassador, 

who served for many years as Ambassador to the Republic of China— 
Taiwan—Hon. Walter McConaughy. I had the pleasure of meeting the 
Ambassador during several t rips  that I made to tha t region, and we 
are delighted to welcome you.

Would you step forward, Ambassador, and the staff director  will 
swear you in.

Mr. Palmer. Do you swear or affirm th at the statements that you are 
about to make are the tru th,  the whole truth, and nothing but the 
tru th ?

Mr. McConaughy. I do.
Mr. Wolff. Before you proceed, could you identify  yourself and 

your connection ?
Mr. McConaughy. Yes, indeed. Mr. Chairman.

STA TEM ENT  OF HON. WA LTER P. McCONAUGHY, FOR MER U.S. 
AMBASSADOR TO TA IW AN

Mr. McConaughy. Mr. Chairman, I am the former American Am
bassador, career Foreign Service officer, re tired in 1974. My duty in 
China included a br ief assignment on the mainland, in Peking , in 1941, 
just before Pearl Harbor, and a while a fterward; a tour  in Shanghai,  
where I  was consul and later consul general from 1948 to 1950. I was 
there at the time the Communists came in.

Then I was Director  of the Office of Chinese Affairs at the Dep art
ment from 1952 to 1957; Assistant Secretary  of State for Fa r Eas tern 
Affairs for a short period in 1961; and later Ambassador to the Re
public of  China on Taiwan from 1966 to 1974. I retired in 1974, and 
I have been in full retirement since then, no official connections since 
tha t time. I am a private citizen now.

Mr. Wolff. We thank you very much for coming here and appear
ing before us today, and giving us the benefit of your advice and 
experience. Would you proceed?

Mr. McConaughy. Thank you, Mr. Chairman.
I consider it a privilege to appear before your subcommittee, 

Mr. Chairman, and renew my cordial contact with you.
I think  it would be understandable to assume that I might be some

what biased in my view of recent developments considering my close
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identification for many years with the conduct of our relations with 
the Republic of China on Taiwan.

I want to put it on the record tha t 1 am the honorary president and 
member of the board for the Committee for  a Free China, headed by 
the distinguished American and former Member of the Congress, 
Dr. Walter Ju dd.

I have had no access to classified material since my retirement. I  am 
speaking s trictly  as a priva te citizen, without any privileged informa
tion postdating Apr il 1974, when I retired.

I want to say that , while there might be some n atur al human bias 
because of my close association with, and apprecia tion for the fine 
qualities of, the Chinese Government and the people on Taiwan, I  will 
try  not to be affected by localities. Of course, I speak as a private 
American citizen concerned primarily with the nationa l interests of 
our country.

I happen to believe that,  in many respects, the welfare of Taiwan  is 
in our interest, and tha t Taiwan had been a very useful ally to us 
over the years. I t is painful  for me to take issue at all with the recent 
developments. As a career Foreign  Service officer, I think tha t it is 
instinctive for me to want to support the curren t adminis tration  and 
our President in the area of foreign affairs, including the area of my 
specialty. I do support, in substantial measure, the move tha t Presi
dent C arte r made on December 15, when he announced the agreement 
with the Peking government.

NORMALIZAT ION ADVISABLE

I would particular ly point  out tha t I am not questioning the ad
visability of normalization , fully recognizing diplomatically the 
People’s Republic of China Government in Peking. I recognize tha t 
afte r tha t government has been in power for 30 years, unchallenged 
power, really, the time has come for thei r recognition. The geopoliti
cal as well as bila teral considerations make it  advisable tha t we pro
ceed with a reasonable offer of recognition.

As I am going to spell out  a  lit tle later, I am not happy about the 
proposed arrangement for the continuing conduct of our very im
por tant relations with Taiwan. More about this in a few moments.

PROGRESS ON TAIWAN

I would just like to take a moment to recall what perhaps some of 
our people tend to forget. We have seen a phenomenal history  o f de
velopment and progress by the government and people on Taiwan, 
particularly since 1951, when our economic assistance started . In the 
14 years tha t followed, up to  1965 when the economic aid was termi
nated because they did not need it  any more, I suppose the most im
pressive record anywhere for efficient and productive use of our for
eign aid was registe red by the government on Taiwan. The success of 
the program there was frequently  cited by A ID and its predecessors 
as a model of how successful a foreign aid program could be with the 
right sort of utiliza tion by the recipient  country.

The government there  has been a staunch and steadfast ally of ours 
all the way, in all the critica l U.N. votes, and in such crises as the
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Korean war and our involvement in the Vietnam conflict. So it is a  
relationship tha t we look back on with  pr ide and satisfaction.

It  does pain me to see the rela tionship now changed so abruptly  and, 
it seems to me, so inconsiderately. It  grieved me to see our seemingly 
studied neglect of the representatives o f the Government on Taiwan, 
and the appa rent  tendency to disreg ard the ir interests and thei r 
sensitivities.

Even if we had to take the course toward the mainland which was 
decided upon in December, I think  that we could have shown more 
concern for the sensitivities of our friends on Taiwan. Sometimes i t 
seems tha t we have a tendency to show more consideration for our 
former enemies than we do for our friends.

SH ANGHAI CO MMUN IQ UE

I want to say a few words about the problems tha t, it seems to me, 
may have been created for us by the December 15 agreement with the  
Peking  government. That agreement was basically founded on the 
Shanghai Communique, which President Nixon signed with the 
Peking  authoritie s in February  1972.

As already pointed out in these hearings, the agreement recently 
reached does not exactly follow that  communique, but tha t com
munique did break the ground for the agreement reached last Decem
ber. I think we ought  to note carefully  that at tha t time we did not 
actually state tha t we accepted the Peking position th at there is only 
one China, and th at Taiwan is par t of th at China. The phrase was tha t 
we did  not challenge the Peking position. We did not say tha t we ac
cepted it, but we did not quarrel with i t either.

Now the government m Taipei hopefully believed tha t statement  
“does not challenge” simply meant t ha t we did not choose to argue or 
debate the question in tha t part icular forum, the forum of tha t com
munique. So they did not worry as much about any implication that  
Taiwan was a par t of Communist China  as m ight  have been an tici
pated.

The second stipulation in the  Shanghai  Communique was th at both 
countries would proceed as expeditiously as practicable to a normal
ization of relations. B ut the hopeful  view of the government in Taipei 
was that  normalizat ion might not necessarily mean establishment of 
conventional diplomat ic relations, at least not immediately. Perhaps 
“normalization” could mean something different in these days. It  
might mean finding newT channels for diplomatic intercourse. Maybe 
the United States  could find a formula for a fairly  effective means of 
communication with Peking which would fall short of formal diplo
matic recognition. Taipei knew tha t our formal recognition of Peking 
might mean a change in our relationship with the government on 
Taiwan.

Mr. Wolff. If  I might  inte rrup t you a moment, Ambassador 
McConaughy ?

Mr. McConaughy. Yes.
Mr. Wolff. You were Ambassador to the Republic of China during 

the time of the communique—the Shanghai Communique—and there
afte r during the time when we continued to pursue normalization 
procedures.

52 -9U9 0 - 7 9 - 8
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The sta tem ent s th at  you are  m aking  now, are  they th e res ult  of you r 
con vers ations with var iou s mem bers  of  the  admi nistr at ion,  or  people 
who have res ponsibil ity  in th at are a, or  are  the y yo ur  own  sup posi
tions?

Mr. McConaughy . T hey are int im ati ons th at mem bers  o f the  Ch i
nese Gover nment  on Ta iw an  gav e to me. They hoped th at  th is was 
wh at the  comm unique sign ified. Th is was no t conveyed to  them by me 
as o ur  in te rp re ta tio n o f the communique.

Mr. W olff. The  ot he r way a rou nd.
Mr. McConaughy . Yes.

CONSULTATIONS IN  19 72

Mr. W olff. Dur in g th at  p eriod, M r. Ju dd was here  and he test ified 
abo ut his  role  in the  no rm alization procedure  and the opening  up of  
or igi na l neg otiatio ns.  Dur ing the time th at  you were  ambassador, 
since you were in a key role, a  key pos ition wi th the admi nis tra tio n, 
did  th e De pa rtm en t di scuss with  you  o r ask you fo r you r recom menda
tions  reg arding  the fu tu re  rela tio ns  w ith  T aiw an, or the  fu ture  o f our 
rel ati ons w ith  the People’s Repub lic of China ?

Mr. McConaughy . N o, sir. There  were, of  course, ins tru cti on s to  me 
as to how I shou ld han dle  the  pre sen tat ion  of  the  news of  the  com
mun ique , b ut  I  did  not t ry  to  in terp re t or  read between the  lines  of  the  
communique.  I tri ed  to  rea ssure the m th at  the re was no imm ediate  
con tem pla tion of  any in te rru pt ion of ou r rel ati ons wi th them, and  
there was n’t, o f course.

Mr. W olff. W ha t I am ge tti ng  to is the  reve rse of  t ha t. We re you 
consulted, or  were you asked fo r y ou r advice as to  how we sh ould pr o
ceed, or were you instruc ted  ?

Mr. McConauoiiy. My advice on how we should proceed wi th the  
ma inl and was no t asked .

Mr. W olff. Was  your  advice so lici ted  a t al l as  to how we should  pro 
ceed w ith  Ta iwan, or  were you instruc ted  ?

Mr. McConaughy . I t was pr et ty  much  le ft  to me how I  presented it. 
Of course, I could  not go beyond the  lan guage of the  comm unique, 
bu t I  fe lt th at  P resid en t Nixo n did intend  to man ife st con tinued  con
cern  fo r the securi ty and  wel l-be ing of  Ta iwan . I ha d var iou s con
ver sat ion s with the  Presi dent,  when I was in the  Un ite d State s on 
leave, th at led me to b elieve tha t.

Mr. W olff. At any  time , did they  in dic ate  to  you th e n atur e of wh at 
finally evolved as the  “one Ch ina,” and the  separat e rel ations with 
Ta iw an ; was th at  par t of  the  scenario , so to speak?

Mr. McConaughy . M y own Gov erm ent?
Mr. W olff. Yes.
Mr. McConaughy. No ; th at  was not gone into , rea lly , as to wh at 

dir ec t impac t, eve ntually , the  Sh an gh ai  Com mun ique  might have on 
the  Government  of Ta iwan. That  was not gone into at  t ha t time.

I th ink the  process of  looking towa rd normalization, it was an tic i
pa ted th at  it would be a slow process .

Mr. W olff. I did  no t mean  to in te rrup t, bu t I wan ted to pu t these  
th ings  in perspec tive . One of  the  problems th at  we hav e is the  ques
tion of consu lta tion on  all o f these moves t hat  have tak en place, wh eth er 
they were made wi thi n the  confines of  some small group, or  wi thi n
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the Department itself, which was part of the consultative mechanism 
tha t finally evolved this policy.

Mr. McConaughy. Of course, the negotiations with Peking leading 
up to the announcement of July 1971, afte r Mr. Kissinger's  trip  to 
Peking, were very closely held, and I was not a party  to those.

Mr. Wolff. Were you advised tha t he was going there, or tha t he 
was there before the announcement?

Mr. McConaughy. No, sir.
Mr. Wolff. We have been noting a kind of a precedent for some 

things tha t have been happen ing of recent date where there  has been a 
lack of notification.

Mr. McConaughy. Shall I proceed, Mr. Chairman ? I  have just about 
5 minutes more of th is presentation, and then I will hold myself ava il
able for questions and discussion. I t goes without saying, speak up a t 
any moment if  you want to. I  have notes, here, and it does not di srupt  
my train  of thought.

POLICY SHIFT IN  DECEMBER 197  8

I must admit to some puzzlement at the sudden policy sh ift when 
the President made his announcement on the 15th of last December. I 
had assumed tha t we would reach some sort of a compromise with 
Peking on the points at issue. I was, I can say without much exaggera
tion, stunned when I  realized that  we had given in on all three of the 
essential points which I had assumed would be at issue; namely, com
plete severance of official relations, the w ithdrawal of all mil itary per
sonnel, and the termina tion of the trea ty of mutual security. This 
goes beyond what the Shanghai Communique seemed to foreshadow.

I had assumed tha t certainly our negotiators would obtain some 
concessions, on at least some of these points. I was almost incredulous 
when it  turned out, at least according to my interpretation, we gave in 
completely on all three of these points. I  could not see that Peking had 
granted any par ticu lar concessions to us.

It  is true tha t Peking has rather grudgingly agreed to look the 
other way in regard  to our continued supply of defensive material to 
Taiwan. Even there, we agreed tha t nothing new would be supplied 
while the treaty is s till in effect—for the remainder of this calendar  
year.

While there could be additional new army sales afte r the treaty 
expired, th at was not much of a concession by Peking.

Peking did not contradict our statement of concern about the security 
of Taiwan, but you cannot say tha t it is much of a concession when 
they jus t kept quiet, and did not make any commitment, while we made 
substantia l, or complete concessions on all three of the points which 
they considered to be at issue.

U.S. REPRESENTATION ON TAIWAN

I believe we did, according to press reports, originally ask for a 
liaison office in Taipei , such as we had up to that  time in Peking, but 
apparently tha t was dropped very quickly. It  was not really pressed. 
I  am going to come back to tha t later, and you will see that it is essen
tial, in my view, tha t we seek to  have something equivalent to a liai-
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son office. I t migh t be a consulate , as it  has  been sugges ted , bu t 
any way, some sort  of official p resence shor t of a dip lom atic mission.

I agree th at  it would now be hopeless to  sell Pe king  on the  idea 
of  U .S. dip lom atic res pre sen tat ion  in Ta ipe i, bu t I believe t hat  a  very 
str on g case could be m ade  by us fo r a liais on office, which  is official but  
no t dip lom atic.

I believe the  Secre tar y of  S ta te  has  i ndica ted  th at  he did  n ot rea lly 
press  P ek ing to be more specific on  the nonuse  of  force ag ain st Ta iwan. 
There  was  some surpr ise  fo r me in th at . Al tho ugh I  d on ’t  know th at  a 
Pe king  p ledge on thi s po int  w ould  have much  tangib le value, it migh t 
have  h ad  some psyc hologica l a nd  mora l value .

TA IW AN  PLEDGE ON FORCE

Mr. W olff. May I in te rrup t again  on thi s?  Were you ever  in 
struc ted  to go to  th e G overn ment on T aiw an  and  ask them f or  a pledge 
not  to  use force  in orde r to reu nit e the  m ain lan d wi th Ta iwan?

Mr. McConaughy . Y es ; th at  had  been a co nstan t concern o f ou rs f or  
many yea rs, even befo re I ar riv ed  there. My predeces sors  had tak en 
th at  up. Of  course, we did hav e a pledge  which  ac tua lly  was an ex
change  of  let ters , as you pro bab ly recall, Mr. Ch air ma n, which went 
along w ith  the  M utu al Defense Tre aty of  1954.

In  th is exchange  of  let ter s att ache d to the  trea ty , there  was an 
assu rance by the Governme nt on T aiw an  t hat  th ey w ould  not use force  
again st the  ma inland  wit hout ou r concur rence;  bu t af te r th at , the re 
were a few “p inpr ick” raids , occasionally , along the  coast, and th at  
was the subjec t of  discussion  while I  was there.

An un de rst an ding  was reached with the  G ove rnm ent , I  guess it  was 
in 1969, o r about that time, th at  there would be no more of  t hat with 
ou t ou r concurre nce . O f course, th ey  knew  we were  not abou t to giv e ou r 
concurr ence, so they ter mi na ted  those , and I believe the re were  no 
more  ra ids o f any s ort af te r that date.

PRIVATE CORPORATION OPPOSED

Now, a word abou t the  difficulties of a pr iva te insti tut ion , or  a p ri 
vate corpo rat ion  as is con tem pla ted  by the  admi nistr at ion,  to ca rry  
on our relations, and  the  conduc t of our affairs  with Taiwan.

To my way of  th inking , i t i s hi gh ly improper,  undig nif ied , an d even, 
in a sense, no t exactly  st ra ig ht fo rw ar d to  set up an oste nsib ly pri va te 
corpo rat ion , which eve rybody  knows is rea lly  official, to ca rry  on our 
busin ess in Ta iwan. It  t akes  an  ac t o f Congres s t o set it  up . T he  claim  
th at i t is p riv ate would simp ly be a  fic tion, a t ra ns pa re nt  deception,  you 
might  a lmost  say.

I ju st  thi nk  t hat  i t do es no t a ccor d with ou r d igni ty  as a n ation  and  
wi th  ou r sense of  str aigh tfo rw ardn es s to pla y a game like thi s, a 
chara de , and  pret end s om eth ing  is the case when it  is not. In  the ser ious  
bus ines s of  c ond uct ing  o ur Na tio n’s affair s, I  don’t t hi nk  t hat  t her e is 
any room fo r a  game like th is.

JA PA NES E FOR MULA

I t  is tru e th at the  Japane se  have  done  som eth ing  alo ng  the “I nst i
tu te ” l ine. I  th in k th at  is  con sidered to be a model which we migh t fol 
low. B ut  ou r si tuati on  is quite d iffere nt from Japan ’s. Despi te the  grea t
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importance t h a t T aiwa n has f or  Ja pan , t hat c ountr y does no t have  th e 
trem endous  inv olvement  with Ta iw an  across the whole spe ctrum  of 
rel ations th at  we mu st sus tain. In  addit ion  to the  gr ea te r to ta l eco
nomic in ter es t th at  we have , we have th e secu rity  resp ons ibil itie s. Also ,
I  guess t hat  th e J ap an es e r ep res en tat iona l trad iti on  is a lit tle  d iffere nt 
from ours .

So the  Ja pa ne se  ha ve g ott en  away  w ith  the  unofficial agen cy concept 
pr et ty  successfu lly. But  it  is a dif fer ent mat te r when we, t he  c ountr y 
th at  in the  view of  the  Gover nm ent  o f Ta iw an , is the one th at rea lly  
coun ts, adop ts th is  procedure. I t  is pa rti cu la rly dem ean ing  to  Taiw an , 
and I  thi nk  it  is unsa tis facto ry  and i na pp ro pr ia te  fo r us.

DOUBTS EXPRESSED

I  believe,  Mr.  Ch air man , there is ac tuall y a law on ou r books pr o
hibi tin g p riv at e c itizens  fro m ac tin g as agents o f the U .S.  Go ver nm ent , 
or  at tempt ing to  conduct the  business of  the U.S . Government . The 
employees of  the  pr iv at e co rporati on  or  insti tu te  would not ac tua lly  
be func tio nin g pr ivat e citizens, bu t tec hnica lly  on the  record  the y 
would be  pr ivat e c itizens.

So I  would assume th at we would have to  r epeal th is  l aw pr oh ib it
ing pr ivate cit izens fro m tryi ng  to  con duct official business  fo r the  
U.S . Government . T hat  is ju st  one e xam ple  o f how absurd it seems to 
me to  go th ro ug h thi s so rt o f mu mbo-jum bo.

I know enough abou t the Governm ent on Ta iw an  to  be  sure th a t it 
will  n ot  be ha pp y about being  req uir ed  to  go throu gh  th e same “ pr ivate 
agency ” pre tense. I t  m ay be won dered wh eth er “p riv ate agencies” of 
the so rt con tem pla ted , wi th ju st  a few officers, will have  all the  ex
per tise th at will  be needed  to  hand le the  whole complex  of Un ite d 
Sta tes -Taiw an  relations.

Le t us tak e, as example, the servic ing  and ha nd lin g of  the  colossal 
U.S . Exp or t- Im po rt  Ba nk  com mitment  in Ta iwan , loans and loan 
guara nte es th a t am ount to, I  suppose,  close to  $2 bi ll io n; the  m on ito r
ing  of  the pea ceful uses of atom ic ene rgy  the re,  with seven or  eig ht 
gi an t nucle ar po we rplan ts scheduled to  go u p, one of  w hich is alr eady  
completed, and two  oth ers , well un de rw ay ; the  tremendous flow of 
stu dents  and  businessm en from Ta iw an  t o ou r co un try , and  of  A meri
can tour ist s to Ta iwan. Th is is quite ap ar t fro m the  e norm ous p riv at e 
indu str ia l inv estment we have  th roug h Am erican  b ran ch fac tor ies  op
er at ing the re,  a nd  t he  t rem end ous b ila tera l tra de  between Ta iwan and  
the  Uni ted Sta tes . T his tw o-w ay tra de  w ith  Ta iw an , exceeds by fa r ou r 
two-way tr ad e with the  en tir e main lan d o f Ch ina .

I t  is a big or de r fo r a small group of oste nsibly  pr iva te citi zens to 
han dle . Of course, there might  be arr an ge me nts  fo r officials of  our 
Gov ernment to go the re on loan as advis ers  or  tem po rar y consu ltants  
to  ou r “p riva te” in sti tu tio n or  its  Ta iw an  co un terpar t. I don’t know 
wh eth er the Chi nese Comm unists wou ld fro wn  on th at  or  not. Sho uld  
we hav e to worry  wh eth er the Chinese Com munist s like ou r way of 
con ducting re lat ions  with  Ta iw an  ? I  am af ra id  th a t th e way t hing s are 
shap ing up, t he  adm in ist ra tio n would wo rry .

Th ere is sim ply  no prece dent un de r ou r laws and  trad iti on s fo r 
pr ivat e U .S.  ci tize ns to c ar ry  on ou r d iplom atic, con sular, defe nse,  eco
nomic, te chn ica l, scientif ic, and cul tu ra l r ela tio ns  with  ano ther  coun try .
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Th en  th ere would also  be all  k ind s o f problem s fo r the T aiw an  G ov
ern me nt.  They would have  to  have  “ pr ivat e” citizen s h ere , n ot  only  to  
conduc t th ei r rec iproca l par t of  t he  affairs th at we a re ta lk in g about, 
bu t also to  look ou t fo r the very lar ge  community  o f Chin ese citizens 
in th is  co un try  who owe alle giance  to  th e Gover nm ent  on Ta iwan.

Natural ly , t he Ta iw an  G ove rnm ent  wants  to  keep in  to uch w ith  th is  
com mu nity an d re ta in  its  loyalty. I t  w ants to  co unteract  th e effo rts to 
subvert  th is  Chinese com mu nity th at  can  be an tic ipated  fro m the 
Chinese Comm unists as they  beg in to  g et  consular  offices sp rea d over 
ou r cou ntry. Can  the  Ta iw an  Government  do th at  t hrou gh  supp osed 
“p riv ate cit ize ns” ? Th e Ta iw an  rep res entat ive s will  need  the  ri ght to  
work with , a nd  extend p rotection to th e T aiw an  Chin ese ci tizens  in thi s 
cou ntry. I t  might  be difficult to  avo id confl icts between the Ta iw an  
unofficial an d th e Pe king  official rep res entat ive s in the con test fo r the  
alle giance  o f Chin ese na tio na ls in  the  U ni ted  State s and ou r proposed 
pol icy wou ld give th e ad va nta ge  to  Pek ing .

I  can env isage ju st  a whole morass  of  problems dev elopin g ou t of 
the  prop ose d pr ivate ci tiz en  ap proa ch  i f i t is  allowed to  go  thr ou gh . 

TAIWAN UNIQUE

Th ere is s ometh ing  th a t I  m ight  say  on the u nique sta tu s o f Taiw an. 
Th ere is real ly no sta tus com par abl e t o it  anywhere  else  i n the world , 
th at I  know of , but  in  th e in terest of ti me , I  th in k I  w ill pas s that  over 
now. I t  may be t hat  you , M r. Ch air ma n, or  one o f y ou r col leag ues  may 
wa nt  to ra ise  th at w ith  me a t a l at er  time.

Now my  conclusion—th ere are ju st  a  few po int s, four  po int s th at I 
wou ld l ike  to m ake  in conc lusion—summation  an d conclusion . The  firs t 
po int , we have  now recognized the “r ea lit y,” it  might  be said , on the  
ma inl and. Th e proponents of  recognit ion  have been sayin g fo r many 
ye ars: “We can’t blind ourselves to the  real ity  of  the Go vernm ent on 
the  mainlan d.” We hav e accepte d and recognized  th at  rea lity.  A t the  
same time , should  we be r equir ed  t o deny the real ity  on  T aiw an  ? Tha t 
has been and  is a real  go ver nm ent , too.  Actu ally in t erm s of tota l wor ld 
impact,  when you tak e in to  accoun t th ei r tremendous trad e and thei r 
sh ipping , t he ir  ro le in ai r t ra ns po rtat io n and in world  te lecommunica
tions  wi th  two satel lite  receiv ing  sta tio ns  on Ta iw an , in view of all 
th at , can  we deny th at they  are  a governm ental  en tity. I f  the y are a 
gover nm ent , t hey are ce rta in ly  e nt itled  to send an d receive official r ep 
resent ativ es.  I do no t say “dip lomat ic ,” but  “officials,” sh or t of 
dip lom atic,

CONGRES SIO NAL  ROLE

Ne xt I  would  like  to  mak e the po int th at whi le the  Pr es iden t was 
ce rta in ly  wi th in  his  co ns titut ion al  prero ga tiv es  in ca rryi ng  ou t the  
nego tia tio ns  wi th Pe king , there is one pro vis ion  in the  agreem ent  
reache d whi ch has to  be co nsidered c ondit ion al because i t requir es con
gress ion al act ion . That  is the  one whereby  we a gree th at  th ere  will  be 
no official rep res entat ion  betw een us and the  Governme nt on Taiwan.

I t was ce rta in ly  known at  the  tim e th at  the  agreem ent  was signed 
th at con gressio nal  act ion  was req uir ed  to implement th is  prov ision. 
Since congressio nal  act ion  has  no t ye t been tak en, it  seems to  me th at  
we have  to  say th at  th is m at te r is sti ll in suspense. The Congres s has 
no t ye t agr eed  to th is un de rta king . So, it  seems to  me th at  up to now
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tha t provision has not been consummated and there may yet be time 
to seek an amendment of the ban on official representation.

Third, 1 recognize, and I believe you would agree with me, Mr. 
Chairman, tha t we certainly  need executive and legislative branch 
coordination here. There is a role for the executive branch, and there 
is a role for the legisla tive branch. They need to act in concert on this  
issue. I f there should be an impasse, or if they work a t cross-purposes, 
it could result in a very awkward and difficult situation.

I believe that when we get an agreed foreign policy, a national con
sensus, there  ought to be nonpartisan support of the policy. Politics, 
in a sense, stops at the water’s edge. I feel tha t the President certainly 
deserves to have his arm upheld, especially at this time, when there 
are so many almost immeasurable problems in foreign policy facing 
him.

I feel tha t we must support in general the new policy, but try  to 
induce the administration to seek a better representa tional arrange
ment th an the proposed one, which I consider preposterous. But if it 
turns out that  if modification cannot be achieved, then I would say 
tha t we must, reluctant ly go along with the proposed arrangement. An 
imperfect arrangement  for conducting our relations with Taiwan  is 
better than  no arrangement  at all.

Ta iw a n ’s id en ti ty

My fourth and final point is that we should resist efforts by the 
Peking Government to dictate our Taiwan policy. Taiwan  is a sepa
rate entity. I don’t say th at it is a separate sovereign Chinese Govern
ment, but it is a very special case. Peking  has recognized th at fact 
by making these offers of autonomy and the  r ight for Taiw’an to keep 
their  own armed force. Peking  recognizes that  it is not comparable 
to an ordinary province, one o f the contiguous provinces of China.

Taiwan has a history of separate identity from the  mainland. I w ill 
not call it a separate sovereignty, but a separate entity . I believe myself 
tha t it is the intention of the Peking Government, gradually, to try  
to isolate Taiwan. Any isolation would make it more difficult for 
Taiwan to maintain itself. Any international  discrimination, for in
stance, against Taiwan's foreign trade or maritime and aviation traffic 
would undermine Taiwan’s ability to support its population.

There could be many ways whereby Peking  might bring pressure 
to bear on Ta iwan if it has no recognized governmental status. It  is 
chiefly our view’ tha t counts in this matter. If  we don’t consider t ha t 
Taiwan has a Government, then the Taiwan people and the ir Govern
ment are put in a very vulnerable position.

So I  would like to see us adopt the principle  that  wre are not going 
to allow the Peking Government to dictate our policy as to the status 
of Taiwan.

Thank  you, Mr. Chairman.
Mr. Wolff. Thank you, Ambassador McConaughy, for a very com

prehensive statement. Certainly, the  background tha t you have had is 
a very valuable one for this committee.

taiwta n ’s se lf-def en se  role

I would like to  ask you a few’ questions. F irs t of all, you indicated 
tha t we had not extracted concessions from the People’s Republic of
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China. I might offer up the fact  tha t statements tha t have been recently 
made indicate the People’s Republic of China is prepared  to g ran t the 
Taiwanese permission to maintain  the ir own defense forces on Taiwan. 
This is No. 1.

No. 2.: The point tha t you refer red to, the sale of defensive arms 
was the second point. The thir d is t hat  they consider the “Japanese 
formula” to be a major concession. They consider these to  be conces
sions. They consider that they have made certain concessions.

My question is th is: Do we need—you have been privy to the in for
mation insofar as the defense capability of Taiwan—do we need our 
military forces on Taiwan for its defense ?

Mr. McConaugiiy. No, sir , I am not sure tha t we do. The fact is 
tha t we have not had combat forces there, as you know. Our forces 
there have been Air  Force elements in logistic support of our opera
tions in Southeast Asia, and Taiwan  Defense Command and M ilitary  
Assistance Advisory staff. Charged respectively with defense planning 
and training.

I think  the Government there has very impressive defensive re
sources at its disposal. I think that  it is unlikely tha t we will see a 
Chinese Communist attack. They want to absorb, or in thei r words, 
reunify  the island by means other than force. They want to take it over 
intact. Of course, it  would be a tremendous asset to them if  it is taken 
over intact,  and viable.

So I thin k the main danger is international  isolation and economic 
pressures on the product ivity and foreign trade of Taiwan, brough t 
about and induced by tactics of the Government in Peking. Tha t is my 
primary apprehension.

MUTUAL DEFENSE TREATY

Mr. Wolff. We come to another of the points in question, the ques
tion of the Mutual Defense Treaty . According to the Wa r Powers Act, 
the President  has the discretion to act in case the security  interests of 
the United States are threatened. Congress has the authority to come 
to the assistance of any entity  that  i t wants to in the event tha t it  feels 
tha t the security interests or the basic in terests of the United States 
are in some fashion threatened.

So vou see, the President, even without this Mutual  Defense Treaty, 
would have the opportunity, if he so desired, to meet these milita ry 
considerations, regardless of whether there was a Mutual Defense 
Trea ty or not. We do not have one with Israel, yet we have come to  
the ir assistance. That is point No. 2.

The th ird  point th at we have conceded concerns derecognition. Thus 
the points are the milita ry forces, the question o f the abrogation of 
the defense treaty, and the third  point of derecognition.

KEN NED Y-W OLF F

Nowt there  are those of us in the Congress, about 100 of us so far, 
who are attempt ing to take the omnibus bill tha t was presented by 
the administration, and amend th at omnibus bill by a joint resolution 
which attempts to solve some of the problems of the defense require
ments, without abrogating the agreement of normalization with the 
People’s Republic of China that has been made by the Presiden t.
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I don’t know whether or not you have seen that resolution.
Mr. McConaughy. I have not seen the text.
Mr. W olff. I  might read you some points in this, and see whether 

tha t satisfies some of the requirements which you h ave :
Regarding the  peace, prosperi ty, and  welfare of the  people on Taiw an, the  

Pescadores , and for other purposes.
Whereas the Government of the  United  Sta tes and the  People’s Republ ic of 

China on January 1, 1079, recognized each oth er and established diplomatic 
re la tio ns ;

Whereas the President  on January 1, 1979, term inated  diplomatic rela tion s 
with  the  Republic of China and  gave notice th at  on December 31, 1979, the  
United Sta tes  will terminate the  Mutual Defense  Tre aty  between the  United  
States of America and the Republ ic of China, pursu ant to arti cle  X ther eo f;

Whereas the  American people have had  and  desi re to continue to have exten
sive, close, and  frien dly relations  w ith the people on Taiw an and the Pescadores 
(here ina fte r “Taiwan” ) ;

Whereas the  United  Sta tes has  a  cont inuing intere st in the peace ful resolution  
of the  T aiwa n issue and  expec ts that  the  Taiw an issue  will be s ettled peacefully 
by the  Chinese th emselves ;

Whe reas  in pursuance of its  intere sts  in the  stabil ity  and  peace of the  area , 
the  United  Sta tes  will continue to provide  Taiw an with  arm s of a defensive 
ch arac ter ; and

Whereas the  United  States recognizes th at  an armed att ack directed  again st 
Taiw an would represen t a danger  to the  stabil ity  and peace of the are a : Now, 
therefore, be it

Resolved by the Senate and House of  Representatives of the United Sta tes  in 
Congress assembled,

Section 1. The Pre sident  is direc ted to inform the Congress prompt lj’ of any 
dang er to the  inte res ts, concerns and  expecta tions of the United Sta tes  in the 
peace, prosp erity , an d w elfa re of Taiwan.

Section 2. The Congress finds and dec lare s th at  it is the policy of the  United 
Sta tes  to ac t in accordance  with con stitutio nal  processes and procedures estab
lished by law to meet any danger  described under section 1, and otherwise to 
safeguard the  interests,  concerns, and  expectat ions of the  United States.

How much fur ther beyond that  we can go is very problematical, 
because we are talking about the trade, we are ta lking about the mili
tary, we are talking about the security, and we are talking about the 
interests of the United States  and the people of Taiwan.

CONGRESSIONAL SUPPORT

The United States has never taken the position, as it should not have, 
for any part icul ar regime in the area. As cosponsors of this  legislation 
we have the leadership of the Democratic side of the House. The fact 
is tha t we have 100 Members, Democrats and Republicans, of various 
spectrums—conservatives, liberals, moderates—all banded together in 
order to find some way to fill the vacuum of  this omnibus bill which 
does not address itself at all to the security of Taiwan, or to the in
terests of the United States.

I am just  wondering on this basis—I don’t ask you to pass judgment 
on this one, but I am just wondering i f for  the next few days—we have 
got to mark this bill, by the way, thi s omnibus bill, and we will s tar t 
markup on it next Wednesday—if you could perhaps give us your 
comments, for the record. .

KENNE DY-WOLFF  ENCOURAGED

Mr. McConaughy. I will be glad to do that , Mr. Chairman. Cer
tainly this goes a long way to give the type of reassurances tha t I
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think  are very useful on the security side. The one thing that  is not 
here, that I think is so impor tant is this matter of  our  public accept
ance of the obvious fact tha t there is a government on Taiwan.

It  is almost incredible, but the way things are set up, we are prac
tically in the position of implying that  there is no government there. 
The insistence on priva te citizens as representatives carries tha t 
implication.

Mr. Wolff. In  the Omnibus bill, we do regard all of the treaties that 
are in effect with the exception of the Mutual Defense Treaty , which is 
in notification of abrogation in 1 year, and do indicate at tha t point 
tha t all of these treaties will remain in force—treaties and executive 
agreements—will remain in force with the people on Taiwan.

The people on Ta iwan have tried to get a definition of what the ad
ministra tion means “by the people on Taiwan.” They could be people 
from Mars, as far  as the information tha t we have been able to get.

Mr. McConaugiiy. “The people on Taiwan” does not mean anything. 
The agreement has got to be with their  government. The Government 
on Taiwan is very effective. They are not a people l iving in anarchy. 
It  is absurd for us to pretend just at the behest of the Chinese Com
munists, that there is a nongovernmental situation on Taiwan, so we 
can only exchange private  citizens representatives.

FUTURE CONCERNS

Mr. Wolff. There is another factor there which I think is important, 
I think  that we are looking the other way, and the Chinese are looking 
the other way, in order to reach some sort of accommodation. I  th ink 
tha t this is important, because i f only we are looking the other way, 
and they are not, then, I  think, it  obviously could not work.

My question for the future  is, how long are we both going to look 
the other  way? That , I think, is the most serious part  of this entire 
question.

Mr. McConaugiiy. Tha t is right.
Mr. Wolff. If  there is a change of regime, for  example, we have put 

into concrete some very important  factors. If  there is a change of 
regime, will they follow through on the same att itude as has been dis
played, a very progressive attitude  that  has been displayed by the 
present regime in the People’s Republic of China ?

Mr. McConaugiiy. I think tha t we have to look at  the fact, though, 
tha t Vice Premier  Deng did refra in from giving any unqualified 
assurance when he was in thi s country, or  at any other time, as fa r as 
I know, that they would renounce the use of force, or the th reat of the 
use of force.

He is reserving th is as something, at least in princ iple, which might 
bo important. I don't believe that he intends to use it, but I  believe he 
thinks that  just the threat  of the use of force can be a useful sort of 
“Sword of Damocles” to hold over Taiwan.

U.S.  FORCE NOT  RULED OUT

Mr. Wolff. Similarly, we have not renounced the use of force in the 
event tha t they resort to the use of force. I think  the Presiden t indi
cated tha t just the othe r day.

Mr. McConaughy. That is right.
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Mr. Wolff. W here we have clo ut in th is,  you might  find th at  i t is a 
step  forw ard . But  I am conc erned th at  there  are  a lot  of  poth oles , 
and there  a re a lot  o f very serious  a rea s where we m ight  t ri p  a nd  fal l. 
I t  would be a ve ry t ragi c s itu ati on  if  th at  did  occur.

I th in k th at  we hav e to be concerned wi th othe r elem ents  th at  are  
impacting  upon that  are a o f th e w orld, th e Sovie t influence in t hat  p ar t 
of the world , which  it  is tryin g t o bu ild  up.  The fact  th at we sho uld  
have peace,  n ot  at  any pric e, bu t peace is a very im po rta nt  c onsidera 
tion fo r a ll us because  ve ry lit tle  prog res s h as been m ade if  there  is a ny 
typ e of  war o r di srup tio n o f peace .

Mr. M cConauohy. You are r ight .
Mr. W olff . I  wan t to th an k you  very much, Am bassa dor Mc- 

Conau ghy , fo r com ing before  us. I know  th at  in th is  weath er,  and 
ev ery thing  else, it  has  Deen an  imposi tion upon you. But  we rea lly  a p
pre cia te yo ur  b eing able  to give  tne  bene fit of  y our experience.

Mr. McConauohy. Th an k you ve ry much, M r. C hairm an.
Mr. W olff . At  th is po in t in  the r eco rd,  the submission so ki nd ly  p re 

pa red  fo r us by Ad mira l Ga yle r will  appear.  The subcom mit tee 
wants  to ext end its  spec ial than ks  to the  ad mi ral , and ou r apo logies 
th at  the  snow has forced  us to cu rta il to da y’s he ar ing at th is  point .

For  the  record , wi thou t object ion, we also are plea sed to  subm it a 
pa pe r on  “Th e L ega l St atus  of  Taiwa n A fter  Dere cog niti on and Some 
Comments on the  Pro posed  Le gis lat ion ,” prepared  at  ou r reques t by 
Pr of . V ict or  Li  of  Stand fo rd . P rofes sor Li , who  was of g reat  ass istance  
to the subcom mit tee du ring  ou r no rm ali zatio n heari ng s las t year,  
con tinu es to ea rn ou r gr at itud e fo r his  tho ughtfuln ess .

Fi na lly , an d by no means leas t, Se na tor Go ldw ate r has asked th at  
we include in ou r reco rd his  views on the  P re side nt ’s ac tion s o f Decem 
ber  15. W ith ou t objection,  we will  be pleased to do so when they 
come in.

Th e subcommittee  sta nd s adjou rned  un til  f urther  notice.
[The  mate ria l re fe rre d to fo llo ws :]

Stateme nt  of Adm . Noel Gayler, F ormer  Comm ander-in -Ch ie f , 
P ac ific , CINC PA C

Mr. Chairman, I'm glad to present th is today, because I believe that solutions to 
our apparen t dilemna in China policy are both possible and necessary.

Possible, because we can, if we will, develop a policy that  will permit realistic 
and friendly relations  with mainland China and at the same time avoid any 
implication that  we are  throwing Taiwan to the wolves, or tha t we are ganging 
up with others in Asia agains t the USSR.

Necessary, because we must at the same time reduce tensions to enhance the 
peace, improve the strategic balance (what  the Russians call “the correlation of 
forces”), and maintain our fait h and honor as an ally.

I believe the normalization of re lations with China is necessary and realistic. 
The unprecedented and open-ended milita ry buildup of the USSR continues. 
Their intentions are uncertain: while they may not want war, they certainly 
want to pick up all the marbles they can under the shield of mi litary dominance. 
China, if not an ally, is certainly  a makeweight on the other side of the scale. 
And i t is of course only rea listic to recognize the long-continued effective control 
of Peking over the whole of mainland China.

At the same time, it is most important tha t we not give the impression we are 
trying to create, or partic ipate in, an Asian coalition hostile to the USSR. The 
Russians are singularly lacking in insight. They do not perceive that it is their  
own military buildup, support of internat ional aggression, and declara tory sup
port of “wars of national liberation” tha t create the  thought of a coalition against 
them. Their reaction to the idea would be calculated to give us the g reatest possi
ble pain, and might even be violent. And we’ve given a lot of hostages to fortune.  
We are  a deficit nation in natura l resources, not only in oil, and our Allies and
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frien ds even more so. We’ve neglected our Pacific Fleet and Pacific Air Forces, 
and the security of our vita l sea and ai r lanes in the Pacific and Indian Oceans— 
the whole of the Asian litt ora l, is by no means assured. We’re in no position to 
pick a quarrel, even if tha t were a good idea, which is isn’t.

The proper place for the  United  Sta tes  in the power triangle is just  where we 
are—on bet ter terms with  each of the  two great adversa ries  tha n they are  with 
each other . And here, I believe, Jap an,  our most imp ortant Ally, would be glad 
to join us.

So fa r, so good. B ut our  m ajor  dilemma is our moral  commitment to Taiwan, a 
fai thf ul Ally for 32 years . It  is essentia l both to our moral position and to our 
perceived s tren gth  and will that  we not renege on tha t commitment. How can we 
reconcile these impera tives, in the ligh t of the insi sten t position of the PRC 
that  the  fa te of Taiwan is an intern al Chinese ques tion?

It  seems to me that  the  answ er lies in our taking all necessary measures in 
suppo rt of Taiw an to insu re the  continued secur ity of that  island . At the same 
time, while not involving ourselves  in the  process, we should encourage in every 
way a peaceful politica l evolution.

What is needed for continued secu rity?
Continued political viability. In the  absence of form al polit ical rela tionships 

with  most of the  world, Taiw an should  have workable ins titu tions and links  
necessary to her con tinued functioning.

Continued economic strength. We should help to mainta in in fac t the  eco
nomic and  trad ing  rela tionship s th at  have  fac ilit ated the  economic success of 
Taiwan .

Mil itary  secur ity. There seems to be no reason to believe th at  Peking con
templates mil itar y action aga ins t Taiwan, and there are  many  persuasive rea
sons why it would not seem to be in her  inte res t to do so. Yet the scene changes, 
and so do the  players.  I t’s possible to visual ize circumstances in which the PRC 
might have  other i de as :

An impor tant Russian presence in  Taiw an.
A move towrard  perm anen t independence from China, under the lead ersh ip of 

the  Taiwanese  majori ty.
A continued refu sal to negotiate  polit ical arra ngemen ts acknowledging main

land sovereignty.
The secu rity stra tegy  of Taiw an would therefo re seem to lie to discourage 

mi lita ry solutions by making the  price  as high as possible. It  would seem they 
should borrow a leaf  from Sweden and  Switze rland,  who have long lived in wa r 
and peace next door to powerful and overbearing neighbors , and yet maintain ed 
their  indejiendence. They should make themselves as indigestible  as possible, 
so no one  will lie tempted.

So we come to the mil itar y security of T aiwan. There seem to be four mil itary 
options  open to  the P RC :

They could atte mp t to invade and conquer. I thin k this  i s beyond the ir present 
mil itary capability,  and th at  i t would take a  number of ye ars of m ilita ry buildup 
before  it  was feasible .

They could punish Taiw an from the air. This  would entail tremendous loss l>e- 
fore  the  defenses were finally submerged,  and would in any ease be a pointless 
opera tion.

They could blockade or thr eaten  blockade. This  is a far more serious  problem. 
It ’s feas ible  now, with present PRC naval  and ai r forces, including submarines. 
It  could be given some color of legitim acy in inte rna tional  law. It  would not 
entail the  full political liab iliti es of invasion or ai r attack.

They could take some lesse r mil itar y action,  for example the seizure of is lands, 
designed to hum ilia te the  ROC and  demonst rate  its  weakness. This  seems per 
haps  the  likl iest  milita ry course of all, given the  Maoist legacy of politico
mil itar y action.

Let me say again that  I am not predict ing any of these actions, nor do I  thin k 
them likely. I believe that  it  would be wise for  Taiwa n to f ur ther  insure against  
them by rais ing the price.

Wh at should Taiw an do to enhance mil itar y secu rity?  This  is certainly  not a 
time for  gra tui tou s advice, and  if any  of my friends  should read  these  words, I 
hope they will forgive me. But from a milita ry point  of view, these action s «eem 
necessa ry:

Strengthen  the  defenses o f th eir  air fields and secure  th eir a irc ra ft Harden and 
dig in.
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Provide sufficient overwater att ack ai r capabil ity to ensure ag ain st an effective 
close blockade by surface forces, or dem onstrat ive seizure of ROC islands.

Provide enough ai r and undersea surveillance and ai r anti -sub mar ine cap a
bility  to keep subm arines honest—e.g. to prev ent their  operating  on the  surface.

None of these  measures are, in my judgemen t, provacative , nor do they go 
beyond the  limi ts of tac it PRC acceptance. They involve some shi ft from ROC 
land to sea and ai r forces, plus some work with pick and shovel, but they do no t 
necessar ily imply an increase  in the  ROC defense budget. So long as Taiw an is 
economically prosperous, their  defense should be affordable.
We can and should help by making  technology, ai rc ra ft and weapons ava ilab le 
on reasonable te rms on the basis of need.

To summar ize, i t’s my belief  th a t:
Recognition of the PRC is ri gh t and necessary.
We should stay  equ idistant from China  and the U.S.S.R.
The secu rity of Taiw an is feasible, with our  politica l, economic and mil itary 

help to make the island indigestib le.
These measures will be sufficient to maintain  our  commitment and cred ibility 

as an ally.

“T he Legal Sta tus of T aiwan  Afte r Derecognition  and Some  Com me nt s on 
th e P roposed Leg isl atation ,” Sta teme nt  of Victor H. Li , Shelto n P rofessor 
of I ntern ati onal L egal Stu dies , Stanford L aw School

I am delighted that  norm aliza tion of rela tion s with the  People’s Republic of
China has  finally taken place. Rut  norm aliza tion stil l leaves many polit ical and 
legal problems to be resolved, including the  sta tus of Taiwan.

Afte r Janu ary 1, 1979, we know what Taiw an is no t: it is not the  de jure  
government of the  sta te  of China. Much less clear , however, is the question of 
wha t Taiw an is.

We also know that  United States-Republic of China (ROC) tre ati es  do not 
automat ical ly lapse  upon withdrawal of recognit ion. The Mutual Defense Tre aty  
continues in effect for  one more year.  In a December 30, 1978 memorandum for  
all departm ents  and agencies, President  Ca rte r declared :

“Existing intern ational agreements and  arra nge ments  in force  between the 
United Sta tes and Taiw an sha ll contin ue in force and shal l be perfo rmed  and 
enforced by dep artm ents and  their  agencies beginning Janu ary 1, 1979, in ac
cordance  with  the ir term s.” 1
But the  United  Sta tes  has  n ot expla ined the  legal rati ona le for preserving tre a
ties and maintaining commercia l, cul tura l, and oth er rela tions with  an unrec
ognized enti ty.

I. TWO POSSIBLE CHOICES
1. Successor governmen t

One possible rat ion ale  is that  the United Sta tes  h as tre aty  and other rela tions 
with the sta te  of China. Prior to Janu ary 1, th at  sta te  was represen ted by the 
ROC government. After the switch of recogni tion, the  United  Sta tes regards the 
People's Republic of China (PRC ) as the successor government to the  ROC. As 
such, the I’RC assumes the  rights  and obligations of its predecessor.

The successor  government theory  is well known. For  example, in 1971, the 
PRC was recognized by the  United  Natio ns as the only legi tima te rep resentativ e 
of China, and took over the  seat be longing to th at  stat e.

Applying the  above theory to the present situatio n, the PRC has  succeeded to 
the Mutual Defense  Tre aty  and other agre ements with  the United State s. These 
treaties rema in in force because the  PRC has  agreed, in an implied manner, that  
they should continue to se rve as the basis  of American rela tions w ith the  Chinese

i ter ritory  of Ta iwan .
In addit ion, since the PRC is the government of al l of China including Taiwan, 

the United Sta tes  can have no direc t re lations  with the author itie s on Taiwan, un
less the PRC consents. Taiw an could have no caiwicity to conduct foreign  affai rs, 
except again  inso far  as the  PRC consents, even if only in an implied manner.
2. Dc facto  ent ity  w ith  in ternational  personality

A second possible description of the legal sta tus of Taiw an af te r withdr awal 
of recognit ion is that  it is a “de facto ent ity  with  int ern ational personality.”

i “Memorandum on Relat ions with  the People of Taiw an,"  Fede ral Regis ter, vol. 44.  
no. 3, p. 1075 (Jan . 4 . 1979).
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That  is, while no longer regarded by the United States as a de jure government 
or state, nevertheless Taiwan continues to control a population and terri tory 
and to carry out the usual functions of government. Sec. 4 of the Restatement, 
Second, Foreign Relations Law of the United States (hereinafter Restatement) 
provides:

“Except as otherwise indicated, “state ” as used in the Restatement of this 
Subject means an entity tha t has a defined territory and population under the 
control of a government and th at engages in foreign relations.”
Similarly, the Convention on Rights and Duties of States, 49 Sta t. 3097, T.S. 881 
(1933) says:

“Art. 1. The sta te as a person of international law should possess the following 
qualifications: (a) a permanent population; (b) a defined ter rito ry;  (c) gov
ernment; and (d) capacity to enter into relations with the other states.”

In other words, whether Taiwan is regarded as a “state ” or jurid ical person in 
international law depends on whether it carries  out the usual functions of a 
state, and not whether i t is recognized de jure by other states.

If Taiwan is a de facto entity with international personality, i t may ca rry out 
the full range of foreign relations, including entering into international agree
ments and sending and receiving of official missions. With respect to pre existing 
treat ies and agreements, in ternat ional law does not require tha t treat ies entered 
into with a once recognized government, the terms of which are limited to the 
terri tory  actually controlled by tha t government, must lapse afte r tha t govern
ment loses de ju re recognition while still exerting de facto control.2 In such an 
unprecedented situation, the United States could make a political decision to 
maintain  these treaties on the ground tha t it may continue to deal with the au
thorities in actual control of Taiwan.

II.  TH E U.S.  POSITION

The PRC obviously views the switch of recognition as a  successor government 
situation. The position of the United States is not clear. In the  Join t Communique 
of December 15, 1978, the United States “acknowledges the  Chinese position tha t 
there is but one China and Taiwan is part  of China,” and “recognizes the Peo
ple’s Republic of China as the sole legal Government of China. Within this con
text, the people of the United States will maintain  cultural,  commercial, and 
other unofficial relations with the people of Taiwan.”

One possible interpretation of these statements is tha t the PRC is the succes
sor government to the ROC: there is one state of China which includes Taiwan, 
and the PRC is the sole legal government of this state. Moreover, since the United 
States can deal with Taiwan only “within this context,” the United States ack
nowledges the PRC’s ultimate legal authority over Taiwan, including the right 
to approve future U.S.-Taiwan relations.

A second interpretation  is the acknowledgement of the Chinese position is not 
tantamoun t to agreeing with it.3 Thus the status of Taiwan remains “undeter
mined.” Moreover, the United S tates also has said that, “whenever any law, regu
lation, or order of the United States refers to a foreign country, nation, state, gov
ernment, or similar entity, departments and agencies shall construe those terms 
and apply those laws, regulations, or orders to include Taiwan.” ‘

This statement might he read as an indication th at Taiwan is a de facto entity 
having the attr ibutes of a stat e or government.

In selecting between the successor government theory and the de facto entity 
theory, I believe tha t the former is not workable and does not serve American

• For a more detailed explanation of this  position, see Victor H. LI and John  W. Lewis, 
“Resolving the China Dilemma: Advancing Normalization, Preserving Security,” “In 
ternat ion al Security, vol. 2, no. 1, p. 11 (Summer 1977) ; stat ement  of Victor H. LI in 
Subcomlttee on Aslan and Pacific Affairs of the Subcommittee on Internatio nal  Relations 
House of Representatives,” “Normalization  of Relations with the People’s Republic of 
Ch ina : Prac tica l Implications” (1«77). p 87

s There  is a potential ly serious linguist ic discrepancy  between the English  and Chinese 
texts . The Chinese text uses ch’eng-jen for “acknowledges." In the  context, the Chinese 
term carries a stron g connotation of acceptance or agreement. Moreover, the Shanghai 
Communique states : “The United Sta tes acknowledges th at  Chinese on both sides of the 
St ra it agree th at  there Is but one China and Taiwan is pa rt of China. We do not chal 
lenge thi s position. ’’The Chinese text  uses a correct equivalent, jen-shih , for acknowledges. 
Reading  the  Chinese tex ts of the two communiques together, the United States has  in
creased the degree of Its acquiescence in the Chinese position from jen-shih  (acknowledges 
or ta kes note)  to ch’eng-jen (recognizes or accepts).

4 “Memorandum on Relatio ns with the  People of T aiwan.”
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inte res ts. Fi rs t, the need to obta in the PRC’s consent, even if only implied, for 
continued dealings with  Taiwan cons tant ly places the United Sta tes  on the  de
fensive. Serious difficulties would ari se  if, at  a la ter time, the PRC objects  to 
some asp ect of U.S.-Taiwan rela tions.

Secondly, the  successor  government theory leads  to problems in are as other 
than  tre at ies or official rela tions. For  example, the ROC has deposited in Ameri
can banks over $4 billion of its  foreign exchange reserves. If  th e PRC is the suc
cessor government, it  could assert that  this  money belongs to  the “s ta te  of Ch ina” 
and should  be handed over to the proper represe ntat ive of th at  sta te,  the  PRC. 
The  tra ns fe r of such a vas t sum would undercu t any policy to ensu re th at  the 
people of Taiwan  “face a peaceful and  prosperous futu re. ”

Fina lly, one of the reasons for moving ahead with norm aliza tion is to bring 
American ixdicy into accord with  rea lity , a laudable  goal. Str ucturing our deal 
ings with  Taiwan  as though it  were a subordinate uni t of the  PRC would be a  
departu re from reality .

I believe that  the United  Sta tes should  make clear  th at  it  regards Taiw an as 
a de facto ent ity  with intern ational personal ity. Such a stand accura tely  reflects 
re al it y : derecognition has  not affected the  manner in which the  autho rit ies  and 
17 million inh abitants  of Taiwan conduct the ir affai rs. The United Sta tes simply 
is acknowledging the fac t th at  Taiwan  continues to manage its affairs  in an 
autonomous manner .

I should note tha t the  above suggestion does not  violate the  principle  of one 
China.  The de facto ent ity  concept deal s with present polit ical realitie s, and 
does not require o r preclude eventual reunif ication or any other outcome. Indeed, 
Vice-P remier Teng’s recent indication  that  Taiwan may retain  its  own political 
and  economic systems as well as mainta in sep ara te armed forces acknowledges 
the same realitie s.

The  United States may derive some sho rt term  benefits from refusing to 
cla rify  the  legal rati ona le for continued dealings with  Taiw an. After all, ex
plic itly calling it  a de facto  ent ity  would agg ravate  the  PRC, while adopt ing 
the successor government theory would damage  Taiw an. Tins policy of inte n
tion al ambiguity maj’ be difficult to mainta in for an indetermina te time. In the 
years to come I suspect th at  we will see many situ ations  where the  PRC would 
att em pt to ass ert  its position as  the  successor. Each instance would set a 
precedent for futur e dealings.

One of the  first possible cases is likely  to involve the  ownership of the  former 
ROC embassy at  Twin Oaks.5 The PRC may consider the  obta ining of the  sta te 
of China’s diplomatic  property an impor tan t political and symbolic act. If  the 
Executive or the courts tra nsfer the property  to the PRC as the  successor govern
ment, then  other ROC assets, such as the  several billion dollars in bank deposit s 
may also  be jeopardized. Allowing the PRC to succeed only to property acquired 
before 1949 removes many of the  difficulties, but still  leaves unresolved problems 
such as the $550 million cont ribut ion made to the Intern ational Monetary Fund 
by th e ROC in 1947.

II I.  ATTRIBUTES OF A DE FACTO ENTITY WIT H INTERNATIONAL PERSONALITY

This section  discusses the capabili ties  and disabili ties  of a de facto  entity , com
paring them with the at tri bu tes of a de jure  recognized sta te.  I t should be 
pointed out  at  the outset that  the  de facto  ent ity  concept is not new or un
fam ilia r. Pr ior  to Jan uary 1, 1979, the  United Sta tes deal t with  the PRC on 
exactly  such a basis. Although we did not extend de jur e recognition, official 
missions were exchanged, agreements were reached, American pres iden ts visited 
the  PRC, and a considerable amount of trade and trav el was carried  out. No 
one seriouslj- questioned the  capacity of the PRC to engage in such relations. 
1. Intern ational law perspective

A de facto ent ity  has  the capacity  to have  tre aty  and othe r foreign relations, 
even with  countrie s not extending it de jure  recognition.  Sec. 107 of the  Restat e
ment prov ides :

“An entity not recognized as a sta te  but meeting the requ irements  for recogni
tion [of controlling a ter ritory and population and engaging in foreign affa irs] , 
or an entity  recognized as a sta te whose regime is not recognized as its  govern-

5 The ROC attempted to “sel l” the  property  to a group of persons prior to Jan uar y 1, 
reportedly for  a token amount. This transa ctio n would not appear to be legally effective.



ment, has the rights  of a stat e under international law in relations to a non
recognizing state, although it can be precluded from exercising such a righ t if 
(a) the right is of such a nature tha t it can only be exercised by the government 
of a state, and (6) the non-recognizing stat e refuses to treat the purported 
exercise of the right as action taken by the government of the other state.” * * 
In recent years, the United States has entered into agreements regarding  a wide 
variety of subjects with de facto entities such as the Democratic People’s 
Republic of Vietnam, the German Democratic Republic, and the PRC.

The American decision to conduct future  relations with Taiwan through a 
quasi-governmental corporation rather  than through formal official channels 
does not affect the status of Taiwan in international law. This decision reflects 
political factors in U.S.-PRC-Taiwan relations, and is not the result of some 
inherent  disability of de facto entities.
2. Existing legislation

There are very few provisions in American legislation which provide tha t 
de jure  and de facto  entities should be t reated  differently.7 In  general, the legis
lative approach has been to treat them similarly, unless there is a specific pro
vision to the contrary. Some semantic confusion exists, since terms such as 
‘‘foreign country” or “foreign government” are often used in an undefined and 
even inconsistent manner. President Carter ’s memorandum of December 30, 
cited earlier, and the proposed legislation resolve this confusion by making all 
such terms applicable to Taiwan.

The proposed legislation resolves most the legal problems which may arise 
after withdrawal of recognition. However, two potential difficulties remain. A 
number of stat utes place various restric tions  on dealings with “Communist 
countries.”

For example, the Export-Import Bank may not take part  in transactions  in
volving sales to or products from “a Communist country,” unless the President 
determines tha t the transact ion is in the national interest.8 The Foreign Assist
ance Act bars assistance to countries tha t are “dominated or controlled by 
the international Communist movement,” as well as to “any Communist coun
try ” unless the President finds tha t such assistance is “vital to the security of 
the United States.” 8 Similarly, Communist countries are not eligible for purchase 
of surplus agricultural products on credit or for foreign currencies,10 cannot be 
designated a beneficiary developing country for purposes of the generalized 
system of preferences,11 and are  charged a higher tari ff rate.12

As discussed earlier, the December 15 Communique states  tha t the United 
States “acknowledges the Chinese position tha t there is but one China and 
Taiwan is part  of China.” This sentence might be read to mean that  Taiwan is 
part  of a Communist country, the PRC. Such an interpre tation appears  to be 
contrary  to the President’s position, but neither earlier  official statements nor 
the proposed legislation directly addresses this problem.

In addition, other statu tory  programs are applicable only to “friendly coun
tries.” These include military sales and assistance,13 the Overseas Priva te Invest
ment Corporation,1* sale of American agricu ltural  surplus on credit terms or for 
foreign cur rency by the Commodity Credit Corporation,15 loans to small farmers 
of predominately rura l countries,18 and expenditures of funds  received pursuant

* S ee al so  sec. 108  of th e “R es ta te m en t”  which  di sc us se s th e ob liga tion s of an  un re co g
nized en ti ty . Sim ila rly,  a r t  6 of  th e  Vienn a Con ve nt ion on  th e La w of  T re a ti es s a y s :
• E ve ry  s ta te  po sses ses ca pa ci ty  to  co nc lude  tr ea ti e s .” Ho we ver, th e  Con ve nt ion does  no t 
def ine  “s ta te .”

7 F o r a det ai le d  di sc us sio n of  th e  lega l eff ec ts on  U.S .-T alwan  re la ti ons if  th e  U ni te d 
S ta te s w ithdra w s de ju re  re co gn it io n,  al th oug h th e Tai w an  au th o ri ti es co nt in ue  to  
m ai nta in  de  fa ct o  co nt ro l, see  V ic to r H. Li, “ De -re cogn izi ng  T ai w an  : The  Leg al  P ro b
lem s ’ (C ar ne gi e End ow m en t fo r In te rn a ti o n a l Pe ac e, 19 77 ).

8 12  U.S.C. 635( b)  (2 ).
9 22 U.S .C. 2370(b ),  ( f) . F o r pu rp os es  of  sec.  ( f) , th e  PR C is  sp ec ifica lly  li st ed  as a 

Com mun is t co untr y ."
1 0 7 U.S.C. 1703 (d ) exclud es  Com m un is t co un tr ie s from  be ing “f ri en d ly ,” bu t does  no t 

defin e wh ich no n Co mmun is t co un tr ie s ar e fr ie nd ly .
“  1 9 U.S .C. 2462(b ).
“ 19 U.S.C. 1202 (e ).
13 22  U .S.C . 2311 , 2751.
11 22 U.S.C. 219 1.
iu 7 U.S .C. 1701. Up  un ti l th e mid-1 960s , T ai w an  ha d rece ived  co ns id erab le  eco nomic 

aid  un der  th is  an d re la te d  pr og ram s.  Su ch  a id  has sinc e cea sed .
18 22 U.S.C. 2175.
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to th e Agricultu ral Tra de Development and Assistance Act of 1954.1’ Interestingly, 
nowhere in these  sta tu tes is the  term  “fri end ly” defined.

The proposed legis lation does not explicitly  affirm Tai wan’s “frie ndly” sta tus , 
altho ugh testimony by Adm inis trat ion officials makes clear th at  the inte ntion 
of the legislation is to leave unchanged Taiwan’s eligib ility for  the above- 
mentioned program s.
3. Judicially developed rules

Even with out  the proposed legislation,  jud icia lly developed rule s impose few 
serious disabil ities on de facto enti ties.  They are ent itled to claim sovereign  
immunity to the same extent  a s de jure  recognized states. In Wul fson  v. Russian  
Socia list Federated Sov iet Republic , 23 N.Y. 372,138 N.E. 24 (1923) the R.S.F.S.R. 
was “an exis ting governmen t sovereign within its  own ter ritory,” but unrecog
nized by the United  States. Imm unity was gra nted on the ground that  a foreign 
sovereign, even if unrecognized, cannot be sued in an American court withou t 
his consent. The Foreign Sovereign Imm unit ies Act o f 1976, 90 S tat. 2891, makes 
no explicit mention of unrecognized enti ties , but  instead  refers  gene rally  to 
“foreign  sta tes .” The absence of a specific provis ion implies that  pre-existing 
rules  estab lished by case law remain valid. Moreover, Preside nt Ca rte r's  direc
tive  of December 30 and the proposed legis lation directing that  laws rega rdin g 
“foreign sta tes” should  apply to Taiw an also would supp ort the  gra nting of 
immuni ty.

The act  of sta te  doctrine  provide s:
“Every sovereign sta te  is bound to respe ct the  independence of every other 

sovereign stat e, and  the courts of one coun try will not sit in judgm ent on the a cts  
of the  government of ano ther, done with in its own ter rito ry.  Underhi ll v. 
Hernandes,  168 U.S. 250, 18 S.Ct. 83 (1897) ”
In Salminoff  & Co. v. Standard Oil Co. of New  York , 262 N.Y. 220 186 N.E. 679 
(1933) (re fus al to exam ine the  validity  of a law confiscat ing property  located in 
the Soviet Unio n), the court applied thi s doct rine  to acts of the Soviet govern
ment, which was unrecognized but in ac tua l control.

The “con stitutio nal  underpinning” for the  act of sta te doct rine  is the  sep ara 
tion o f i»owers. The  Judic iary is reluc tan t to  inte rfe re with the  conduct of foreign 
affairs  by the Executive. Banco Nat ional de Cuba v. Sabbat ino, 376 U.S. 398, 84 
S.Ct. 923 (1964), Applying thi s rati onale  to the  polit ically  delicate situatio n in 
United States-PRC-Taiwan rela tions, courts should be especially wary of making  
pronouncements about the  val idity or inv alid ity of Taiw anese governmental 
actions. The act  of sta te  doctrine  should be applied, leaving  such dete rminations 
to the  Executive.

The only disabili ty imposed by the cour ts on de facto  enti ties is that  they may 
not have  stan ding to bring sui t in an American court . In Rus sian Socia list 
Federated Soviet Republic v. Cibrario, 25 N.Y. 255, 139 N.E. 259 (1923), the 
court  held that  allowing an unrecognized governmen t to sue would undermine 
the Executive decision no t to ex tend  de jure recognition.

Yet even this  position has  eroded substantially  over time. A Soviet-owned 
corpo ration organized unde r the  laws  of New York was allowed to bring suit.  
Amto rg Trading Corp. v. United States,  71 F.2d 324 (1934). In Upright v. Mer
cury Business  Machines , 13 A.D.2d 36, 213 N.Y.S.2d 417 (1961) an American 
assignee of a corporat ion contro lled by the  unrecognized German Democratic 
Republic also was permit ted to sue.

More recently , in Federal Republic of Germany v. Elicofon, 358 F.Supp. 747 
(E.D.N.Y. 1972), aff ’d 478 F.2d 231, 415 U.S. 1931 (1974), reh. denied. 416 U.S. 
952 (1974), the court did not allow the  W eimer Art  Collection, an East German 
museum which was an arm  of the East German government, to bring  suit. How
ever, the cour t added in a foo tno te:

“I t is unclear  whe ther  thi s reasoning supp orts  a rule inva riab ly denying 
stan ding to unrecognized governments. There may be special circu mstances  in 
which action by the Pre sident  can be inte rpreted as creatin g an exception to the 
rule. For  example, it  may be argued that  the act  of the  Executive  in permit ting  
American nat ionals to engage in commercial rela tion s with  unrecognized gov-

O th er  ex am ples  a re : 22 U.S .C. 210 2 (h ealt h  re se ar ch  an d tr a in in g ) ; 
22 S'U'Sr (f am ily p la nn in g) ; 50 U.S .C. App. 18 78 (e ) (loa n of  m il it a ry  ve ss el s)  ;
10 U.S.C. 722 7. 31 U.S .C. 529(J)  (r ou ti ne  di sb ur se m en t of  fu nd s an d se rv ices  to  m il it a ry  
fo rces  o f a fr ie nd ly  co untr y) ; 39 U.S .C. 40 7 (p ost al  a gre em en ts ).
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em ments  or  their  ins trumenta liti es car ries with it  a gran t to those governments 
or ins trume nta liti es of stan ding to liti gat e claim s arising out of those tra nsa c
tions in United  Sta tes  courts.”

The same reasoning could be appl ied to the Taiw an situ atio n where the United 
Sta tes  is allowing, and indeed encouraging, continued economic, cul tura l, and 
oth er rela tions.

The Upright case actually  deals  with  both the act of sta te doctr ine and  the 
quest ion of stan ding to sue. The star tin g point  for the  court is that  a “foreign 
government, although not recognized by the polit ical arm  of the  United States 
government, may never theless have de facto  existence which is juridically cog
nizable .” The cou rt looked to “the rea liti es of life” and  noted that  an unrecog
nized government  car ries on many rou tine  act ivit ies and th at  trade  between 
the  two coun tries  is not forbidden. The legal consequences of non-recogni tion 
should be narrowly construed, unles s they “can be properly  rela ted  as inimical 
to the  aims  and purposes  of our public and nat ional policy.” Assur ing the con
tinued prosperi ty of Taiwan app ears to be p ar t of the  American nat ional policy. 
This policy would be hindered by denying Taiw an the  stan ding to bring sui t in 
American court s.

Thus, judicia l doctr ine may be evolving to a position where  unrecognized 
ent itie s have  stan ding to sue, at  least in cases involving economic and cultu ral  
relations. Be th at  as it  may, the  proposed legislation  removes wha teve r legal 
disabili ties  may exist  because of a lack of recognition.

In summary, pre-ex isting legislation  does not make ma jor  dist inct ions be
tween de ju re  and de facto  enti ties.  Jud icial practice also imposes few, if any, 
additional disabiliti es. The proposed legis lation would remove the  remainin g 
obstacles to contin uing all economic and cultu ral  rela tions with  Taiw an. How
ever, the  inclusion of an affirmat ion of Taiwan’s “frie ndly” sta tus , and  a ref er
ence to the fac t th at  Taiw an is not pa rt of a Communist country would add to 
clar ity.

It  should be noted th at  the act  of exte nding de jure  recognition to the PRC, 
in and  of itself , gra nts  the  PRC few rights  and privileges . At thi s point, we 
should at  lea st ask why we cont inue to use the concept of recognit ion, if the 
extending or withdrawing of recogni tion indeed produces few or no legal con
sequences of impor tance. Could it  be th at  this concept, which has  so shaped 
the United  States-China rela tions debate , has  only symbolic content?  If  so, 
perhaps we should consider whether it would be sim pler and be tte r for count ries 
to merely “dea l” w ith each other , withou t being tied to the rit ua l of recognition.

IV. A PERSPECTIVE ON TAIWAN

The form ulat ion “de facto  ent ity  with int ern ational personality” is awkw ard, 
both semantica lly and substantively. But since both the  PRC and  Taiw an agree 
on the  princ iple of one China, it is hardly app ropriate for the United States , as 
an outsider, to propose any oth er jiosition. Having to operate  with in this prin
ciple, the United States must use the de facto ent ity concept if it  is to maintain  
economic, cu ltural , and other ties with  Taiw an into the  indefini te futu re.

While we may hope that  Taiw an will adopt a more flexible stance in due 
course, the  cen tra l author itie s the re mus t resolve some fundam enta l difficulties 
before any major policy shi fts  can occur. Despite  the slogans and politica l 
speeches. I believe that  few respons ible people on Taiw an thin k th at  they will 
recover  the Mainland from the Communists, or th at  they rule any thin g more 
tha n the  ter ritory of Taiwan. At the same time, over 1,500 persons  in the Na
tion al Assembly and Legislative Yuan hold office by virtue of elections held on 
the  Mainland in 1947. If  Taiw an forsakes its  claim to the  government of all 
of China, then  the  legal basis  for  these  1,500 persons as well as others  reta inin g 
the ir positions also would vanish. Moreover, considerable  politica l debate must 
take place, some of  which may be ac rimonious, to decide the  form and  personnel 
of the new government.

In making a nat ional decision about the  fut ure  of Taiwan, the views of a ll of 
the people of Taiwan should be considered. In recent years ; the electo ral 
process was beginning to bring new people represen ting  a  broad range of views 
into the polit ical system. Although Taiw an is essential ly a single par ty stat e, 
“non-par ty” (i.e„ opposition) can didates won 38% of the popular vote in the 
1977 election for local offices. In the  1978 n atio nal elections, since only 38 seats 
(out  of 400) in the Legis lative Yuan and 56 seats (out  of abou t 1.200) in the 
Nat iona l Assembly were up for election, the makeup  of these bodies would



har dl y ch an ge  even  if  op po si tio n can did ate s won a si ze ab le  nu m be r of  co nt es ts . 
Nev er theles s, th e el ec tio ns  pr ov id ed  th e pu bl ic  an  op po rtunity to  ex pre ss  it s 
views . Mo re im po rt an tly , th e w in ne rs , wh o wo uld lik ely  ha ve  includ ed  a nu m be r 
of op po si tio n le ad er s,  wo uld ha ve  ob ta in ed  le git im at e st and in g  to  part ic iim te  in 
th e n at io nal  d eb at e ab out  t he fu tu re  o f T ai w an .

The  no rm al iz at io n an no un ce m en t w as  m ad e in th e  mid dle of  th e T ai w an  
elec tio ns , an d led  to  th e ir  in de fini te  su sp en sio n.  Opp os iti on  ca did ate s ca nnot us e 
th e ir  ca mpa ign spee ch es  an d li te ra tu re  as  m ea ns  of vo ici ng  th eir  op inion . Cen so r
sh ip  a nd re st ri c ti ons on po li tica l ac ti v it y  lim it  th e m ea ns  by which  o th er jie rson s 
may  ex pr es s di ss en ting  vie ws . I>ecision m ak in g fa ll s ba ck  in to  th e ex clus iv e 
han ds  of  th e  N ationali st  par ty . I am  co nc erne d th a t th e lack  of a le gi tim at e an d 
adeq uat e fo ru m  fo r nati onal deb at e may  lead  to  in te rn al prob lems on Tai w an .

Fin al ly , I w an t to  m ak e some  co mmen ts  al io ut  Amer ican  m or al  ob liga tion s to 
Tai w an . Ov er tw en ty -f ive year s ago, in a wor ld  th a t w as  ve ry  di ffer en t, th e 
U ni te d S ta te s pr ov id ed  m as sive  m il it ary  and o th er  ass is ta nce  to  T ai w an  wh en 
su ch  as si st an ce  w as  so re ly  ne ed ed . In  su bs eq ue nt  ye ar s,  th e U ni ted S ta te s co n
tr ib u te d  g re at ly  to  th e re m ar kab le  g ro w th  o f th a t is land .

At  som e po int, th e  ori gin al  Amer ican  co m m itm en ts  to  T ai w an  fo r m il it ary  
pr ot ec tio n an d econom ic ass is ta nce  wo uld ha ve  been fulfi lle d. Tai w an  is not th e 
51 st s ta te  whic h m us t be de fe nd ed  an d as si st ed  unde r an y ci rc um st an ce s an d 
fo r a ll  tim e. In  th e  co ur se  of he lp in g to  bu ild  a new society  on Tai w an , ho w
ev er,  I be lieve  th e  U ni ted S ta te s has  i ncu rr ed  new ob liga tion s to  g ive th a t socie ty 
an  o pp or tu ni ty  t o su rv iv e an d gro w.

Tai w an  is go ing  th ro ug h a tr ansi ti on  from  be ing th e Re pu bl ic  of  Ch ina re pre 
se nt in g al l of  China  to  som e new an d st il l un de fin ed  st a tu s.  W ha t th a t new 
st a tu s  shou ld  be m us t be de cide d by th e i>eople on Tai w an . The y m us t co ns id er  
th e  o ffe rs be ing  te nde re d by th e I’RC. I f  th ey  feel th e offers to be unsa ti sf ac to ry , 
they  m us t see k be tt e r te rm s or se ar ch  fo r new so lu tio ns .

I be lie ve  th e re sp onsi bi li ty  of  th e  U ni ted S ta te s is  to  give  th e  peopl e on T ai
wan  a fa ir  opport unity  to  m ak e de cision s ab out  it s own fu tu re . Th e us e of  th e 
de  fa ct o en ti ty  ap pr oa ch  which  I ha ve  ur ge d pr ov ides  th e  sm oo thes t m ea ns  of 
mak in g a tr ansi ti on . I t  is tim e fo r T ai w an  to  ta ke  it s own prob lems in ha nd . If  
it  wish es  to  co nt in ue  th e  fic tio n of  be ing all  of  China , th en  it  has  had  am ple 
no tic e th a t it  m us t st and  al one an d fa ce  th e  conseq ue nc es . If  it  wishe s to  re 
un ify w ith  th e PR C or  ad opt  som e oth er  st a tu s,  th en  it  m us t begin  th e process.

V. SOME COMMENTS ON TH E ADMINISTRAT ION BILL

The  bil l su bm it te d by th e  A dm in is tr at io n remov es  mos t of  th e ob st ac le s to  
th e  co nt in uat io n  of  co mmercial , cu lt u ra l,  an d o th er  re la ti ons w ith Tai w an . 
The re  ar e,  ho wev er , se ver al  ga ps , as  we ll as  a nu m be r of  a re as whe re  g re a te r 
c la ri ty  is needed .

1. The  te rm  “i ieople  on T aiw an’’ is no t defin ed  an yw her e in th e  bil l. In st ea d,  
th e in trod uct io n to  th e  sect ion by se ct ion analy si s s ta te s th a t th is  te rm  “enc om 
pa ss es  bo th  th e  au th o ri ti es an d th e in hab it an ts  on th e is la nd s of  T ai w an  an d th e 
Pe sc ad or es .”

I th in k su ch  a key te rm  sh ou ld  be defin ed more cl ea rly.  F ir st , it  sh ou ld  appea r 
in  a mo re  pr om in en t place,  po ss ibly  in  th e bi ll it se lf . Secon d, th e  de fin iti on  is 
too  vague. It  do es  no t sp ec ify w hat  th e en ti ty  “p eople  on T aiw an” is, or wh ich  
pe rson s or  au th o ri ti es re pre se nt th a t en ti ty . I reco gn ize th a t th e  us e of  th is  
te rm  refle cts a de li ca te  poli ti ca l de cis ion w ith  re sp ec t to  U ni te d Sta te s- PRC 
re la tion s.  B ut g re a te r c la ri ty  wou ld  be ac hi ev ed  w ithou t upse tt in g  th e po li ti ca l 
decis ion . For ex am pl e,  th e de fin iti on  of  th e  te rm  mig ht  be ex pa nd ed  to  al so  re fe r 
to  “t he  en ti ty  and au th o ri ti es fo rm er ly  reco gn ized  de  ju re  as  th e st a te  an d 
go ve rn m en t of  th e  Re pu bl ic  of  Chi na .”

A re la te d  is su e is  th a t th e  “p eople  on T aiw an” does no t in cl ud e th e is la nd s 
of  Quemoy an d M atsu . Th e re as on s fo r om it ting th es e is la nds prob ab ly  a re  th a t 
th ey  a re  p a rt  of  th e pr ov in ce  of  Fuk ien ra th e r th an  Tai w an , an d also  th a t they  
were ex clu de d from  th e 1954 M ut ua l Defen se  T re aty . I th in k it  is a good ide a 
to  ex clud e th es e is la nds sinc e th ey  ha ve  v ir tu a ll y  no  econom ic im po rtan ce , an d 
sin ce  th ey  are  mor e like ly  to  prov ok e co nf lic t th an  ac t as  a m il it a ry  dete rr en t.  
In  a ny  c ase, th e Co mmitt ee  m ay  w an t to  e xam in e th is  is sue.

2. As di sc us sed earl ie r in  th is  pa pe r, I th in k th e U ni ted S ta te s sh ou ld  ad opt 
th e de  fa ct o en ti ty  th eo ry  and spec ifica lly  re je ct th e  su cc es so r go ve rn m en t th eo ry . 
I al so  th in k th a t th e bi ll o r le gi sl at iv e h is to ry  sh ou ld  cl ea rly ex pl ai n th e  th eo 
re ti cal an d co nc ep tu al  bas is  up on  which  th e U ni te d S ta te s is  proc ee ding . Thi s
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would great ly help the courts  and othe rs inte rpret the sta tute, especially In those 
cases (which I think may be numerous) where the  s ta tu te  does not directly ad 
dress  a specific problem. In order not to upset “the principles of norm aliza tion” 
the Committee could distinguish between treating Taiw an as a de facto  ent ity 
for purposes of domestic U.S. law (which is the subject of the  sta tu te) and for 
purposes of U.S. foreign relat ions  (which the sta tu te  takes no position on) .

If the de facto entity theory is adopted, reference should be made to the 
fact  that  “the i>eople on Taiw an” may enter into contracts,  may own property, 
would have standing to sue, would be entit led to claim sovereign immunity to 
the same exten t as a de jur e recognized state, would be e ntit led to the applica
tion of the a d  of s tat e doctrine , and would have its jud icia l judgments enforced 
on a rec iprocal basis.

Specific reference also might be made to the foreign exchange asse ts now on 
deposit in American banks. These should continue to belong to Taiw an, what
ever our  stand may be on asse ts acquired before 1JM9.

3. The bill or legislat ive history should make specific reference to the fact  
that  Taiwan is not considered part of a “Communist country" for purposes of 
domestic U.S. law. A reference to “frien dly” rela tions also would be helpful.

4. Section 107 as presen tly wri tten would have Taiwan law' app lied in a ll cases 
where the application of United Sta tes law depends on foreign law.

5. Sections 104-106 reflect the American policy decision to dea l w ith Taiw an on 
an “unofficial” basis through cori>orate entitie s. It should be pointed out that  
these sections as writ ten, as well as the theory of unoflicial relat ions, requi re tha t 
the governments do not deal directly with  each other, but do not preclude a gov
ernment from dealing directly with the  counterpar t corpora tion. Tliat  is, while 
corporatiou-to-corporation dealings  are  clearly  unoflicial, it seems to me that  
corporation-to-government dea ls a re also unoflicial.

6. Does the Committee wish to make provision for the granting of diplomatic 
immunity or official immunity to the employees of the inst rum entality to be est ab
lished by Taiwan?

7. The proposed leg islation  lacks a c lause  which declares that  treaties in effect 
on December 31, 1978 remain in effect unless specifically term inated in accordance 
with law. The Presidential  Memorandum of December 30 conta ins such a sta te
ment. It is not clear  a s a matter of constitu tional law that  the  President, by his  
own actions  alone, could continue such trea ties and internatio nal  agreements 
beyond an interim period until Congress could act.

8. The Committee may wish to include provisions for Congressional oversight 
over the act ivitie s of the American Ins titute  in Taiwan.

!). The bill as writ ten contains no di rect  reference to sale of defensive arms  to 
Taiwan or to other secur ity provisions. These rela tions probably fall under the 
"other" of the “commercial, cu ltural, and other” relat ions. The bill permits arms  
to be sold, but contains no expression of commitment to continue  such sales or to 
provide other security arrangements. This obviously is  a  key policy issue for the 
Committee to consider.

10. The final point is styl istic  rat he r than substantive. This  bill purpor ts to 
define the future of United States-Taiwan relations, and in a very genera l sense, 
also contr ibutes  to shaping the basic future  of Taiwan . The i>art of the bill tha t 
deals with the fundamenta l issues is about one page long. The othe r th ree-four ths 
of the bill deals with how employees can be t ran sfe rred to the Insti tu te  withou t 
loss of benefits and how the I ns titute  will be financed. It  gives the reader  a sense 
tha t these adm inist rativ e issues are  more important than  the subs tantive issues 
of U.S.-Taiwan relations.

Analysis of Presidential Treaty ‘Terminations’ Argued in State Depart
ment Memorandum," Statement by IIon. Barry M. Goi.dwater, U.S. Senator 
From the State of Arizona

1. 1815: President Madison’s adm inis trat ion exchanged correspondence with 
the Nethe rlands  which allegedly estab lished  that  the  1782 Treaty of Amity and 
Commerce had been annulled .

Analy sis : There is stron g histo rical  evidence the tre aty  was not annul led in 
1815, but remained in effect. Assuming the treaty  was then annulled, the cause 
was the wart ime destruction  of one of the governments and nations , not inde 
pendent Presidential power. Also, Pres iden t Madison did not give notice of the 
treaty 's term ination ; the foreign government first denounced the trea ty.
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Discussion.  The Nether lands took the  in itiati ve  in insisting the  tre aty of 1782 
had expired because of the  Napoleonic wars , dur ing  which  the United Nethe r
lands , with  whom the  tre aty  was made, was  absorbed into the French  Empire, 
ent irely disappearing as a sep ara te nation. Af ter  the  war , it  was transform ed 
into  a new nation unl ike the orig inal  one. According to Samuel  Cra nda ll in his 
“Treat ies: Their  Making and Enfo rcem ent,” the  stat e thu s formed “differed in 
name ter ritory , and  form of governmen t from  the sta te  which had  entere d into  
the  tre aty  of October 8,1782, with the U nited  S tates.” (p. 429)

In  response to a le tte r from the governmen t o f the new stat e, in 1815 Se cre tary  
of Sta te Monroe appeared to acknowledge the  N etherland s’ claim th at  the tre aty 
had been annul led. However, when Monroe became President, he himself  repu
dia ted  this int erp ret ation . His Secreta ry of State  Joh n Q. Adams argued  in 
1818 tha t the  1782 t reaty was sti ll operative . (U.S. Fore ign Rela tions 722 et  seq. 
(1873)) In 1831, the  Suprem e Cour t of North Carolina enforced the tre aty as 
law in Univers ity v. Miller,  14 N.C. 188, 193.

At most, the  incident  is a preceden t for  term ina tion of a tre aty  in agre eme nt 
with  the  o the r government . Obviously, in the  presen t case, the Republic of China 
wishes th e 1954 tr ea ty to remain in effect.

It  is tru e that  much la te r in 1873, the  State  Depa rtm ent  inform ed the  M inister 
of Holland th at  “The Treaty of 1782 is no longer bind ing on the pa rties. ” How
ever, the State  Depar tment  did not claim Pre sid ent Madison had  terminat ed it. 
Rathe r, in a list  of tre ati es  that  have been abrogate d, which was prepared and 
published by the Sta te Departm ent in 1889, the  Depar tment  included  the  N ether
lands tre aty under a catego ry ent itled “Treatie s with Powers th at  have been 
absorbed in to oth er na tional itie s.”

The Departm ent expla ined the term ination  of the  tre aty as fol low s:
The princ iple of public law which causes Trea tie s und er such circ umstan ce to 

be rega rded  as abro gate d is thu s st a te d : “The obligations of Treatie s, even 
where some of thei r stip ula tions are  in thei r terms  perpetu al, expi re in case 
eit he r of the con trac ting  partie s losses its  existence  as an independent Sta te, or 
in case its  intern al constitutio n is so changed as  to ren der the  Treaty inappl i
cable  to the  new condition of thin gs.” (U.S. Tre ati es and Conventions 1776-1887 
(1889), a t 1236-1236).

2. In 1899, President  McKinley gave notice  to the  Swiss Government  o f i nte nt 
“to ar re st  the ope rations” of cer tain art icles of the  1850 Convention of Fr iend 
ship, Commerce and E xtr adi tion.

An aly sis : The Convention was superseded by a  la te r Act of Congress inconsis t
ent with  the ear lie r treaty . Th at statute conferred implied autho rity on the 
President.

Dis cus sion: The Sta te Depar tment memo its elf  a dm its the President ial  notice 
“may have been necessi tated  by the Tariff  Act of 1897.” (p. 9) This  admission 
hardly qualifies the  incident  as a precedent for  notice  whe re there is no accom
pany ing legis lative action.

Following enactm ent  of the Tariff  Act of 1897, the  United States entered  into  
an agreemen t with  Fra nce under autho rity expressly  gra nted by th at  law. The 
Swiss government there upon claimed the rig ht to enjoy the  same concessions  
for Swiss imports  as gra nte d French  products,  but  withou t making recip roca l 
concessions.

The United Sta tes  rejected  the  Swiss demand because, in the  words  of the Sta te 
Depar tme nt memo:  “It  was con trary to U.S. g eneral policy and to the  policy of 
the Tariff  Act to make trade  concessions  in the  absence of a reciprocal  arrang e
ment.” (p. 9) Section 3 of the  Tariff  Act denied  the Pre sident  auth ori ty to nego
tia te  trade  agreeme nts unless “rec iproca l and  equ ivalent concessions may be 
secured in favor of the prod ucts  and manufac turers  of the  United Sta tes .” (30 
Sta t. 203).

Since Congress had  passed  a law clear ly inco nsis tent  with an ea rli er  tre aty , 
the  Pre sident  was compelled to enforce the la te r expression of legislat ive will. 
Unlike the  1899 incident, the re is no subsequent statut e which President  Ca rte r 
claim s is in conflict with the  Mutual Defense Treaty of 1954. To the con trary,  
the re are numerous sta tu tes and  tre ati es  which reinforce the purpose of th at  
tre aty .

3. In 1920, Pre sident  Wilson “by agre eme nt” terminat ed the 1891 Tr ea ty of 
Amity, Commerce, and Navigatio n w ith the  Congo.

An aly sis : The tre aty  was termin ated following Congressional  action affec ting 
th at  treaty . It  was denounced  in its  ent ire ty by the  foreign government, not  by 
notice of the United States.
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Dis cussion: In the Seamen’s Act of 1915, Congress ordered Pre sident  Wilson to 
noti fy several countries of the  term inat ion of all arti cles in tre ati es  and conven
tions o f the United States “in conflict with  this act .” (38 S tat.  1184) The au tho r
ity of Congress to imopse this obligat ion on the President  was upheld  by the 
Supreme Court in Van der Weyde v. Ocean Transport Co., 297 U.S. 114, 118 
(1936).

In accordance with this sta tutory  mandate, Preside nt Wilson notified Belgium 
of his intention to term inate Artic le 5 of the  1891 treaty. (The tr ea ty  w as origin 
ally concluded with the independent sta te  of the  Congo, which la ter came under 
Belgian control. The change of governments  furth er  weakens the incident as a 
precedent for term inat ion of the Mutual Defense Tre aty  since the  ident ical 
governmen tal author itie s on Taiw an with  whom we made the  tre aty  are still  
in effective control  of the  te rri tor y covered by tha t tr eaty.)

In view of the  Congressionally-mandated term inat ion of a substan tive  arti cle 
of the  tre aty , Belgium replied that  it wanted to term inate the entire  trea ty. 
A month later,  Belgium sent a second note ins truc ting  the United Sta tes th at  it s 
first note was intended as formal notice of term inat ion of the treaty . In acknowl
edgement of thi s notice, the  United Sta tes regarded  the  tre aty  as  expiring  
one year later.

The situ atio n is enti rely  different from the 1954 Mutual Defense Treaty with  
the  Republic China. The 1891 tre aty  was term inated with the  ag reem ent of both 
paries . The Republic of China, however does not wish to terminat e the 1954 
treaty .

4. In 1927, Preside nt Coolidge gave notice  of term inat ion of the  1925 Con
vention with Mexico on the P revention of Smuggling.

An aly sis : The Convention was termin ated during an unse ttled perio d in rela
tions  with  Mexico which caused a fundam enta l change  in condit ions essential  to 
its  continued effectiveness. The Pre sident  did not inform Congress, depriving 
legis lators of  an opportuni ty to chal lenge his action.

Discussion : In 1927, United  Sta tes rela tion s with Mexico were unsettled be
cause  of alleged religious persecution  within  Mexico and  confiscation of Ameri
can-owned private and  oil lands. In fact,  President  Coolidge c laimed Mexico was 
smugg’ing arm s and ammunition to revo lutionists  in Nica ragua, indicating  
Mexico was not a reliab le tre aty  pa rtn er  under a Convention rela ting  to the 
prevention of  smuggling of any artic les.

During the  period from March 1926, the  effective date of the Convention, to 
March 1927, when notice of term ination  was given, President  Coolidge enforced 
a str ic t embargo on the shipm ent of arm s and ammunition to Mexico (see proc
lama tion of Jan uary 7, 1924, Foreign Rela tions, 1924, vol. II,  p. 428) ; Secre tary 
of Sta te Kellogg called in the Mexican Ambassador to pro tes t mis trea tme nt of 
American Cathol ics in Mexico, including the ir arrest and expulsion (Foreign 
Relat ions,  1927, vol. Il l,  p. 639) ; the Mexican Government enacted laws for  the 
confiscation of American-owned oil rights  and agricultura l lands and cancelled 
dril ling  permit s previously issued to American companies, effectively suspending 
drill ing operations (Fore ign Rela tions, 1927, vol. Il l,  pp. 180-182) ; Secre tary 
of Sta te Kellogg presented the Senate  Foreign Relat ions Committee with  docu
mented  evidence  of Bolshevik plans to use  Mexico as  a base of ope rations again st 
the  United  Sta tes  (Foreign  Relations, 1927, vol. I, p. 356) ; and in his annu al 
address  to Congress, President  Coolidge critic ized Mexico on the  basis of “the 
most conclusive  evidence,” for supplying “arm s and munit ions in large qua nti
ties” to the  revolutionists  in Nica ragua, con trary to his requests for an embargo 
on such supplies (Foreign  Relations, 1927, vol. Il l,  p. 294).

As Pre sident  Coolidge summed up the  difficulties with  Mexico in a speech on 
April 25, 1927:

“We have had  claims again st that  country runn ing over a long ser ies of years, 
growing out  of the death of many of our  citizens and the loss of the ir proper ty, 
runn ing into  hund reds  of millions  of dolla rs. A very considerable i>ortion of these 
cases has  been due to revolutionary act ivit ies and other forms of public violence. 
Public  o rder has  never l>een ent irely complete in that  country.  But lately our dif 
ficulties have  been increased by the enactmen t of laws by the Government itself, 
which we feel threat en the  vir tua l confiscation of the  property  of our citizens, 
even where their holdings are  under  titl es which have been established for scores 
of years .” (Id . p. 216).

President  Coolidge explained that  these laws were con trary to an unders tand
ing our government had  reached with  t he  P resident of Mexico in 1923, as  a resu lt 
of which we had  recognized the government. (Id .)
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In the  c ircum stances, there was a dra ma tic  change  for  the worse in rela tions 
between the  United Sta tes  and Mexico from March of 1926 to March of 1927, 
which made the anti-smuggling convention inapplicable. Although these condi
tions  were not described in the notice of term inat ion due to diplomatic niceties, 
the ir existence and effect upon the Convention are undeniable. Obviously, condi
tions presumed to l>e necessary for  the  enforcement  of the Convention, stabili ty, 
public order, and proper  government att itu de , did not exist.

The situ atio n in Mexico in March of 1927 fits the classic  circums tanc es for  
application of tlie princ iple of "rebu s sic s tan tibus.” Under this doctr ine, a tre aty  
"ceases to be binding when the basic conditions upon which it was founded have 
essentially  changed.” (40 Opinions Attorneys’ General 121).

p However, in the case  of the  1954 Mutual Defense  Treaty , Pre sident  Carte r
has  not invoked “rebus sic stantlibus.” Nor could he. For an essent ial req uire
ment of the  doctrine  is that  the  change in conditions mus t not be the  result of 
action  by the  par ty seeking  to invoke it. (1969 Vienna Convention on the  Law of 
Trea ties,  Articles 61, 62; Res tatemen t of the  Law 2d, F oreign  Relations Law of

* the U.S., a t 467-470 (1965)) .
Moreover, the  Coolidge incident is not a valid  preceden t since Congress  was 

not informed of the  notice at  the  time  and thu s it went unchallenged.
5. In 1933, Preside nt Roosevelt with drew the United Sta tes  f rom the  1927 Con

vention for  the  Abolition of Imp ort and Exix>rt Proh ibit ions  and  Restrictio ns.
An aly sis : The 1927 Convention was inconsistent with  and had  a res tric tive  

effect on the  Nat ional Ind ust ria l Recovery Act of 1933. Therefore , the  Pre sident  
applied the  lat er  expression of Congressiona l will. It  also was term inated  due 
to a fundam enta l change in conditions, not the resu lt of any actio n by the 
United State s.

Discussion : The official papers  published in  connection with  the  te rminat ion  of 
the  1927 Import-Export Convention prove that  the provisions of the Nat iona l 
Ind ust ria l Recovery Act, a lat er  sta tut e, were ins trumenta l in moving the 
Pre sident  to give notice. (W. McClure, 1941, "In ternational Executive Agree
ments ,” P. 18)

On Jun e 19, 1933, Acting Secretary  of Sta te Phi llips ini tia ted  steps towards  
withdrawal from the  agreemen t by wri ting  the  Chairman of the  American 
Delegation to the  Monetary and Economic Conference, Cordell Hull, as fol low s: 
“This action by the Bri tish  Government (withdra wa l) and cer tain provisions 
of the  new Recovery Act which author ize  the  President  to license Imports and 
impose embargoes make it imjic rative that  we give imme diate  considerat ion to 
the  question of wh at the United Sta tes  should do in resiiect of thi s Convention.” 
(Foreign Relat ions,  1933, vol. 1. P. 784). Thus, Secretary  Phil lips  express ly 
identified the  Recovery Act as one of the  developments which made it “imp era
tive” to conside r denouncing the convention.

Hull’s reply  of June 23, 1933, makes  i t clear th at  the statute was unmentioned 
in the  U.S. notice not because it was not signif icant to our  decision, but  because 
of diplomatic  postur ing. He recommended th at  we withdraw , but  in such a way 
“th at  it  not be cons trued  as evidence of any new decision by the  Government to 
shape its  policy on domestic, ra ther  tha n on int ern ationa l lines .” Accordingly, 
the  official notice concealed tlie rela tion ship of the domestic Recovery Act to 
our decision as originally emphasized by Secretary  Phillips. (Id. , pp. 784-785).

The incid ent stands as no more tha n an example  of the  Pre sident  implement
ing the  lat est  expression  o f Congressional intent. Since the  President  cannot en
force two laws which are in conflict, as the  1927 convention and 1933 sta tut e 
were, he is compelled to select the  one which reflects the  cur ren t will of Con
gress. (“P res idential Amendment and  Termination of Trea tie s: The Case of the  
Warsaw  Convention,” 34 U. Chic. L. Rev., 1967, P. 592)

The U.S. Government notice  gave as the  reason for withdrawal the  fact that  
severa l other nat ions had  alre ady  with draw n, thereby defe ating the  original 
purpose and assumption for the  convention. Eleven countrie s out of an an tic i
pated orig inal  19 had  ceased to be bound by the  convention on June  20, 1933, 
when the  United Sta tes  gave its notice, accordingly, our notice sta ted  that  while 
it  “had been hoped th at  the princ iple embodied in the convention would be widely 

» accepted”, the  “reverse” ha s been true .
These circu mstances  fit the  classic  example of “rebus sic stantibus,” where a 

basic set of condit ions or expe ctations were assumed to exis t as the basi s for 
car ryin g out the  treaty , but due to changed  conditions , those  orig inal  purposes 
or expe ctations are  no longer present. When such a fundam ental chang e occurs, 
the  trea ty is no longer operative or  binding.



The principle was recognized by Mr. Justice Davis, who wrote, in Hooper v. 
United States, tha t a “treaty might be construed as abrogated when mater ial 
circumstances on which i t rested changed.” (22 Court of Claims 408 (1887)).

Thus, rath er than asser ting any general power to withdraw the nation from 
all treaties having a notice provision, President Roosevelt’s 1933 notice itself 
clearly limits the basis of his action to the change in conditions. As the State  
Department memo st at es : “A convention on the abolition of import  and export 
prohibitions and restrictions clearly needed widespread acceptance to be effec
tive * • »” (p. 18).

In contrast to the 1927 convention, there is no change in circumstances which 
prevents the 1954 Mutual Defense Treaty from being effective. The same regime 
with which we concluded the trea ty remains in effective control of the terr itory 
of Taiwan and the Pecadores, regardless of derecognition. The terri tory governed 
by the authorities  remains a critical and strategic link in the entire chain of 
Pacific Basin security bases from which the United States supports its  nat ional 
security and the security of allies with whom we have formal defense t reaties .

Even if derecognition were viewed as a basic change, i t cannot be invoked as a 
reason for terminating the 1954 treaty.  Under customary international law, a 
nation cannot use a change of conditions as a ground for terminat ing a trea ty if 
the change is the result of its own action, inconsistent with the original purposes 
of the treaty.

In any event, President Car ter is not asserting changed circumstances as a 
ground of his notice; he claims implied authority solely under the notice pro
vision of the treaty.  Thus, the 1933 incident has no similarity  to the present 
case.

6. In 1933, President Roosevelt gave notice of termination of the 1931 Treaty 
of Extradition with Greece.

Analysis: The trea ty was not terminated. The sole basis for the President’s 
notice was violation of the trea ty by the  other nation, a charge tha t has not been 
made against the Republic of China.

Discussion: The incident was not a precedent for Presidential treaty termina
tion because the trea ty was not terminated. President Roosevelt did give notice, 
but withdrew it. Whether he would have completed the termination is specu
lation ; the strongest evidence points to his purpose only of using the thre at of 
termination as pressure for negotiating purposes.

The President’s action was initiated because Greece had refused to ext ra
dite an individual accused of fraud as  required under the extradition agreement. 
Clearly, his action was founded on the fact the trea ty had already been violated 
by breach of the  other party. The President may have power to determine that 
a trea ty has become void in this narrow situation under the ancient principle of 
tradi tiona l contract law whereby a party is released from a contract obligation if 
the other party is guilty of a substantial breach.

Even so, the principle has no application to the 1954 defense t reaty. The Re
public of China has not committed any breach of the treaty, nor is any violation 
on her part  alleged. In contrast, the 1933 notice by President Roosevelt clearly 
identified the violation by Greece of the treaty as the reason fo r the notice.

7. In 1936, President Roosevelt signed a protocol agreeing with Italy to ter 
minate the 1871 Treaty of Commerce and Navigation.

Analysis: The 1871 treaty had become inconsistent with a late r Act of Con
gress which conferred implied authority upon the President. Also, the treaty  
was terminated in joint action with the other country by a protocol mutually 
agreed upon. In contrast, the Republic of China wishes to keep in effect the 1954 
defense treaty.

Discussion: President Roosevelt’s action in agreeing with Italy  to terminate 
the 1871 treaty  arose directly out of and was tied to the 1934 trade  law enacted 
by Congress. That  law authorized the President to suspend beneficial duties to 
imports from any country discriminating against our exports. Since American 
commerce was being subjected to what the State Department described as “highly 
prejudicial treatment” by the trade  control measures of  Italy, the Department 
warned the President he “would be placed in the position of having to choose 
between the execution of the ac t and observance of the treaty.”

In order to avoid being forced to breach the treaty or ignore the obvious in
tent of the statute, the StateDepartment advised the President to notify Italy  of 
our intent to terminate the t reaty . (G. Hackworth, 5 Digest of International Law 
330-331 (1943).)
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Thus, the statute conferred implied autho rity on the Preside nt to terminat e 
the  treaty . In the  present case, Preside nt Ca rte r has no implied or express 
author ity  under  a separa te s tatute .

Instead of giving  the  init ial,  formal notice  to  Ita ly of the trea ty ’s termin atio n 
as suggested, Pres iden t Roosevelt approved a joint protocol ente red into between 
the United Sta tes and Ita ly announcing  the  inten tion  of each government to te r
minate the  treaty . Thus, the tre aty  was not cancelled  by Pre sident ial notice 
alone, as  is proposed in the case of the  1954 tr ea ty with  the Republic  of China, 
but  by mutual agreemen t with the o ther  government.

8. In 1939, Preside nt Roosevelt gave notice of term inat ion of the 1911 Tre aty  
I  of Commerce and Navigation  with  Japan.

Analy sis : The 1911 commercia l tre aty  was clearly termin ated pursu ant to 
nat ional policy authorized by the Nine Power  Treaty of 1922. Also the 1911 
tre aty  had become inoi>erative due to war time conditions.

Discussion : The termin atio n of the 1911 commercial tre aty with Japan is not 
» an example of independent Pre sident ial power. Under the  Treaty on Principle s

and Policies Concerning China of 1922, known as the  Nine Power Agreement, the 
United States was bound to p art icipa te with  other governments  in respecting  the 
ter rit or ia l inte gri ty of China. In the first  art icle of that  treaty , the  con trac ting  
governments pledged to “resp ect the sovereignty, the  independence, and the  te r
ritor ial  and adminis tra tive inte gri ty of China,” promised to give China  the op
por tunity to develop a stab le government, and to respec t an open door for  
commerce and industry. (Foreign  Rela tions, 1922, vol. I, pp. 278-279)

As early as Feb rua ry of 1932, Secretary  of Sta te Stimson made it clear this  
tre aty  was being violated by Japan. He hin ted futur e American action  to imple
ment  our responsibi lities  under the  tre aty and  was a well-known advo cate  of 
stron g economic sanctions again st Japan as a means of pressuring her  to uphold 
the  Nine Powe r Treaty and the  Kellogg-Briand Pac t of 1928, which purp ortedly 
renounced war  as an ins trument of nationa l policy. (See t ext  of le tte r reprinted 
in 84 Cong. Rec. 10751-10752; as to Stimson’s approach  to Jap an, see W. Neu
mann. “America Enco unte rs Japan,” 1963, pp. 195-201.)

Pa rtl y because Japa n was  the  third  larges t purcha ser  of American exports  at 
a time when foreign  tra de  was  considered vita l to economic recovery, President  
Hoover and then  President  Roosevelt refused at firs t to be pushed into extreme 
acts  of economic w arfare  aga ins t Jap an.  But  continued Japane se aggression and 
the  U.S. commitment to China caused a turn  in American policy. (Neumann, id., 
pp. 212-227)

For  the ear ly 1930’s, Japa n repudiated  the  Kellogg-Briand Pac t, with drew 
from the  1921 tre aty  res tric ting naval fleets, and  overran  Manchuria.  After she 
ente red upon all-ou t war again st China in 1937, it was app are nt th at  Imper ial 
Jap an had the same designs  in the  Fa r East th at  Nazi Germany had in Europe . 
(Barck, Wakefield, Lefler, “The United States : A Survey of National  Develop
ment,” 1950, pp. 899-900. )

The outbreak  of wa r in 1937 led to strong public  appea ls for  a  boycott of Jai>- 
anese goods and  for  the  applica tion  of other economic pressures which would 
cause Japan to withdraw from  China. Pre sident  Roosevelt  moved in the  direc
tion of this chang ing public opinion when he made his famous “Quaran tine” 
speech on October 5, 1937. In this  speech, he declared that  wa r was becoming 
a contagion whose spread  could be stopped only by a “quara nti ne” against aggres
sors. The Jap ane se made a pa rti al  answer  to thi s speech on December 12, 1937, 
when the ir plane s sunk the U.S. gunboat Pan ay in the  Yangtze River, with the  
loss of two dead and  30 wounded, and dest royed three  American merchantmen.

According to his tor ian  William Neumenn, “the subject of economic sanc tions 
was stud ied and discussed in the  Sta te Depar tment” throughout  1938. (Neu
mann, id., p. 253.) In fact , by th e middle of 1938. the Sta te Departm ent inform ed 
all man ufacturers  and exporte rs of ai rc ra ft and  airplane pa rts  th at  it  frowned 
upon the  sale of such commodities to  countries, as Jap an,  which indiscr iminately  
bombed civilians. In 1939, thi s volu ntary ban was extended  to high octan e gaso
line. These warnings were heeded by the  producers with  the  r esu lt th at  a  vir tua l 
embargo on planes, pa rts  and  gasoline was rais ed again st Jap an.  In a sim ila r 
approach, the  S tat e Dep artm ent  gradu ally  ended the  extension  of  cre dit to J ap an  
by American c itizen s a fter  1938. (Barck. Wakefield. Lefler, id., p. 904.)

Stanley K. Hornbeck, Adviser on Pol itica l Relations to the  Secreta ry of Stat e, 
was one of the most influential  believers in economic p ress ure  as an ins trument of 
American policy in Asia. In  December of 1938, he specifically proposed to Secre-
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tar y Hul l the denuncia tion of the 1911 commercial tre aty  with Japan in order 
to  clear away legal difficulties to such a program of economic sanctions. (Neu 
mann, id., pp. 24O-24G. ’.53.)

Thus,  in July of 1939, when Secreta ry Hull finally informed Tokyo that  the 
United Sta tes  would abro gate  the  commercial treaty , his action  was part -and - 
parcel  o f an on-going American embargo that  had alre ady  been mounted aga inst 
Japan, pima rily by moral  persuasion.  Neumann wri tes that  term inat ion of the 
commercial tre aty  was necessary to enable the Roosevelt adm inistration “to begin 
ful l scale economic wa r aga inst Japa n” as a measure sho rt of war designed  to 
help China. (Neumann, id., pp. 2.54-255.)

In  similar  vein, Charles E. Neu wri tes that  Roosevelt gave notice  so t ha t “the 
way would be open fo r tra de  re stri ctions ” which would warn Tokyo and  “st ren gth 
en the  morale of China.” (Neu, “The Troubled En coun ter : The United Sta tes  and 
Japa n,” 1975, p. 163) And Jam es H. Herzog wri tes th at  with  notice of the 
tre aty’s term inat ion,  the  United Sta tes had taken a posit ive step  “which would 
allow economic sanctions to be used aga ins t J apan .” He, too, specifically links  th e 
notice with  Japa n’s aggression aga ins t China. (Herzog, “Closing the Open Door: 
American-Japaneses  Diplomatic Negotiations 1936-1941,” 1973, pp. 46-47.)

From this, it is undeniable that  the notice was an inte gra l pa rt of American 
policy which took a no-compromise stand on behalf of the ter rit or ia l inte grity of 
China. Clearly, thi s policy of morality on behalf of the  welfare  of China was 
exac tly the type of governm ental  action contem plated and authorized by the  Nine 
Powe r Treaty . Thus, President  Roosevelt’s notice was authorized by a form al 
tre aty ratif ied with the advice and consent of the Senate.

The aggress ion by Ja pan , even against U.S. vessels, also crea ted a fundamental 
change in circumstances not the result of our personal actions. Absent a Supreme 
Court decision of the issue, it is not known whether  the Preside nt acts  legally 
when he invokes the doctrine  of “rebus sic s ant ibus,” but this  principle of in ter
nat ion al law would a t leas t have given Pres iden t Roosevelt an  add itional plaus ible 
ground for  independent action.

In  the  prese nt case, nei ther any asserted autho rity  under a rela ted tre aty  
subse quent in time to the  1954 treaty , nor the  principle of “rebus sic sta nti bus” 
has been invoked by P resident Car ter.

9. In 1944, Preside nt Roosevelt gave notice of denuncia tion of the 1929 Protocol 
to the  Inter -American  Convention for Tradem ark  and Commercial Protection.

An aly sis : Denunc iation of the 1929 Protocol is at  most a n example  of an in ter
na tional  agreement  becoming inop erative when the basic conditions upon which 
it was founded have essential ly changed and the change is not the resu lt of any 
action by the natio n deciding to withdraw . Moreover, Congress was not informed  
of th e notice and was denied any oppor tunity to challenge th e action.

Dis cussion: The notice of denuncia tion of the 1929 protocol expressly sta ted  
th at  it had failed  to serve  any purpose. Secreta ry of Sta te Hull  expla ined the  
United Sta tes had decided to withdraw from the protocol “in view of past  ineffec
tiveness and absence of any evidence of fu tur e increased activ ity.”

Accordingly, the  sit uat ion  fits the  class ic case of invoking th e pr inciple of i nter 
nat ional law known as “rebus  sic stantibus,” described in an Atto rneys’ General 
Opinion of July 28, 1941, as “a declara tion  of the inoperativene ss of a tre aty  
which is no longer binding because the conditions essenti al to its  continued 
effectiveness no longer p ertain .” (40 OP.A.G. 119.)

Even so, the incident may have  been an improper exerc ise of power by the  
President. Assuming for the sake of argument, however, that  the  notice  was 
legally  made, the  actio n can be explained under the principle s of ordinary con
trac t law. The princ iple of “rebus  sic stanti bus” was known to inte rna tional  law 
autho riti es at  the time of the Constitu tional Convention of 1787. Vattel,  Grotius 
and  other wri ters , whose works were read by several of the  Fram ers,  each men
tioned that  one of the implied condit ions inherent in public contract s, such as 
a treaty , was the right of a government to consider i tse lf no longer bound by the 
agreement when fundam enta l condit ions assumed as the basis  of the  cont rac t no 
longer existed .

The re is no similar, well-es tablished principle of int ern ational law, however, 
providing that  in a government of divided powers as ours, the Execu tive alone 
possesses a general power of tre aty  term inat ion.  The principle of “rebus sic 
sta nt ibus” does not apply to President  Carte r’s notice affecting the tre aty  with  
the  Republic of China ; nor has  he sought  to invoke the  principle. Rather , he is 
claim ing a general power of termin atin g any tre aty  which includes a notice 
provision, re gard less  of any spec ial su rrounding circumstances.
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Moreover, the  Sta te Depar tment memo adm its at  page 27 that  the re “was no 
prio r or subsequent  communication” of the  1944 notice with  the  Senate or  Con
gress. Thus, the notice was in effect kept secret from Congress and did n ot present 
an opportunity for challenge in th e cour ts.

10. In 1954, President  Eisenhower gave notice  of withdrawal from the  1923 
Convention on Uniformi ty of Nomencla ture for the  Classification of  Merchandise .

An aly sis : The United Sta tes  withdrew  from the 1923 Convention because it 
had been “rendered  inapplicable” by a basic change in conditions not the  resu lt 
of our governmen t’s act ions. Also, term ination  of the Convention was done with  
the agreement of other pa rties.

Discussion : The 1954 notice is a classic example of th e applicat ion of the p rin 
ciple of in ternat ion al law known as “rebus sic  sta ntibus,” discussed above.

The 1923 Convention relied on use of the  Brussels nomenclature of 1913 in 
sta tis tical reporting of in ternational commerce. In  the words of the Sta te Depar t
ment memo, a t page 29, “the  Brusse ls system of 1913 had become outda ted.”

In 1950, the  United Nations Economic and  Social Council had urged  govern- 
ments to use a new system known as the  Standa rd Intern ational Trade  Class i
fication instead  of the Brussel s system. Then in 1954, the 10th Inter -American 
Conference of American Sta tes  adopted a reso lution on custom s nomencla ture 
which specifically decla red th at  “the Brussels  nomenclature of 1913 has  become 
outd ated  and has  thereby rendered inapplicable the  Santiago Convention on 
Uniformity of Nomencla ture for  tlie Classif ication of Merchandise * * *” The 
resolu tion urged member nat ions to abandon the  1923 Convention and adopt the 
new United Nations-sponsored system.

The United Sta tes  notice of wi thd raw al from the convention acted upon the 
wide agreement of o ther governments, who w ere par tie s to i t, that  the convention 
was no longer applicable to cu rre nt  conditions. It  is obvious a fundam enta l 
change  of conditions had occurred. If  the  basic system of sta tis tic al reporting 
had become “ou tda ted ” and governments  general ly wished to adop t a  new sys tem 
to replace the old, and if governments  generally  viewed this change as having 
“rendered  inap plica ble” the  1923 Convention which utiliz ed the  earlier reporting 
system, these  fac ts sure ly must constitute  a fundam ental change  in the  basic 
conditions upon which the convention was  founded.

Unlike the situ atio n as to the 1923 convention, the re is no argument  by Pre si
dent Carter th at  a basic element of th e Mutual Defense  Trea ty with  the Republic 
of China has become “outdated .” Nor is the re any claim the  defense tre aty  has  
been “ rendered inapp licab le.” To the  contra ry, it has  an even greater  significance 
to the people and autho rit ies  of Taiw an af te r the  recognit ion of the  Peoples 
Republic of China by the  United S ta te s; and it  rema ins signif icant  to United 
States security inte res ts in  the  Pacific Basin.

Moreover, un like the  si tua tion with  the 1923 convention, where there was wide
spread agreement among par tie s to the convention th at  it  should be abandoned, 
here  the Republic  o f China wishes to keep the defense tre aty  in effect. W hatever 
the President ’s power may be to act by agreement with  othe r parties to a tre aty  
in denouncing it, thi s does not create  a general power of unila terally deciding 
to with draw from a bilate ral  tre aty  when the  o ther nation does not agree  or join 
his action .

One of the specific defects  meant to be corrected by the Fra mers of th e Const i
tution was the  unfaithfu lne ss of the  United Sta tes  und er the Artic les of Con
federation in keeping its tre aty  obligat ions. Several of the Fra mers declared  the 
Constitution was supposed to aid  in res tor ing  respect to the  United Sta tes as a 
treaty  par tne r. Thus, it is exactly the  easy escape from a tre aty  represen ted by 
Preside nt Ca rte r’s un ila ter al notice, not  in agreement with  our foreign treaty  
par tner, th at  the  Framers  wanted to prevent.

11. In 1962, P res ident Kennedy  gave notice of term ination  of the 1902 Conven- 
t tion on Commercial Rela tions wi th Cuba.

An aly sis : T he Pre sident ’s act ion clear ly was a utho rized by several sta tut es  and 
one other  treaty .

Discussion : The term ination  of the  1902 commerc ial convention was an integral  
part of the U.S. economic embargo of C astro  Cuba, declared on F ebruar y 2, 1962,

* in which  we were jo ined by the Organ ization o f American States. (13 CQ Almanac
295-298. 331, 333 (1962).)

President  Kennedy 's not ice o f August 21, 1962, occurred only eigh t weeks before 
the naval blockade of Cuba. He had ample  a uth ori ty to impose a trade  embargo 
under provisions of the Foreign Assis tance  Act of 1961, the Export-Control Act 
of 1948, the  Tra ding with  the  Energ y Act, and Ba ttle  Act of 1954. Termination 
of the  convention was also auth orized pursu ant to the Inter-American Tre aty  of
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Reciprocal Assistance of 1947, which contemplated a "pa rtial or complete int er
rupt ion of economic rela tion s” as a means of enforcem ent. Thus, notice of 
term inating  the commercial convention was given pur suant to a nationa l policy 
authorized and developed with  fu ll legislative parti cipation.

Moreover, the notice may have been authorize d under implied author ity  con
ferred by Congress when it enacted the Tar iff Act of 1945 (59 Stat. 410).

Under  the  specific authori ty granted by th is sta tute, the United States Govern
ment had entered into  numerous tra de  agreem ents with othe r natio ns by execu
tive agreement  through the  General Agreement  on Tari ffs and Tra de (GATT). 
Pu rsu ant to author ity  granted by the  same trade  s tatute , the commercial tre aty  
with Cuba had already been suspended by an executive agreement with Cuba.
Thus, it is possible the notice of terminat ion would have been made even had the 
United States not been engaged in an embargo of Cuba.

However, had the notice been given in the absence of the embargo policy, it 
stil l would have been authorized by the enabling sta tut e which set in motion the 
GATT process on the pa rt of the United States. In eith er event, the President ’s 
action was exercised under the autho rity of Acts o f Congress. In contras t, the re 
is no pa st or current  s ta tu te  which  is cited as having any plaus ible bearing  on the 
notice given by Preside nt Car ter. His notice was given in the  absence of any 
sepa rate , supporting legis lative enactment and rest s solely on th e Preside nt’s uni
lat era l and se lf-serving inte rpreta tion of the  Mutua l Defense Treaty .

12. In 1965, Preside nt Johnson gave notice of denunciation of th e 1929 W arsaw 
Convention limiting claims by passengers on inte rnational air  carr iers .

An aly sis : Our government’s par ticipation in the Convention was not termi
na ted ; Pres iden t Johnson withd rew the notice. It  is not a precedent for Pre si
den tial  termination. The  Convention was widely viewed in thi s count ry as being 
outdate d and, in fac t, was being ignored  by American courts. At most, the inc ident  
is an example  of a treaty  becoming inoperative due to changed conditions.

Discussion : The United  States did not withdraw  from the Warsaw Convention.
It  is pure  speculation to assume Pres iden t Johnson would have denounced the  
agreement unila tera lly. To the  contrary, i t appears he used the threa t of U.S. wi th
dra wa l as leverage in negot iations with  othe r natio ns leading to acceptance of a 
protocol to the convention favorable  to our wishes for a sizable increase in the 
ceiling  on claims awarded  to ai r passengers. The incident is not a precedent for 
Pre sident ial  term inat ion of a tre aty  because President  Johnson did not  actually 
denounce a trea ty.

There was stron g supp ort in the Senate  and the country for U.S. withdrawal 
from the convention. An unf ortunate  tragedy had befallen  then Sena tor Cape hart , 
whose son and daughter- in-law were killed in a  plane  crash in Jam aica on Jan u
ary  21, 1960, leaving fou r young children orphaned. The survivors  were clear ly 
ent itle d to recover damages again st the  grossly negligent airline, however the 
Warsaw  Convention limited  liability  to $8,300. Lawyers for the airl ine  lite rally 
waved the  convention in Sena tor Cap eha rt’s face in refusing  init ially to pay a 
rea list ic awa rd to h is relat ives.  Only cour t proceedings even tually forced the  a ir
line  to se ttle  at  a higher amount.

With  the  personal experience of one of the ir colleagues much in mind, many 
Senator s were revolted at the deficiencies in the Warsaw Convention. Thei r at ti 
tude was reinforced by testimony before the Foreign Rela tions  Committee by 
tr ia l attorn eys  who demonst rated  that  the convention was “outdated,  archaic” 
and fu rth er  that  the proposed Hague Protocol to the convention was inadequate 
in li fting  air line  liability  to a sufficient amount.

It  was estab lished  at  the Sena te hearings that  American courts had success
fully  avoided the limi ts of th e convention by developing a judicial  p rinciple which 
allowed exceptions to the  convention in cases of “willfu l misconduct” by an ai r
line. The exception had  become the norm in U.S. courts and the  convention had 
been effectively replaced by legal practice. (Hearings on the  Hague Protocol be
fore  Senate Foreign  Relat ions Committee, 89th Con., 1st Seas., 1965, a t 41, 59.)

In this setting , the re was a basic  change  in conditions. The convention had 
become inapplicable  in U.S. courts  and outd ated  as practical mat ter.  Moreover, 
its orig inal  purpose had been met. It  was adopted to help fledging a irlines, now 
become strong  carrier s. If  Preside nt Johnson had denounced it, his action would *
have  been consis tent with  the princ iple of i nte rna tional  law known as “rebus sic 
stantibus,” discussed above. The principle  has  no applica tion to the  defense tr ea ty 
with  the Republic of China. Unlike  the  h isto ry of the Warsaw Convention in the 
mid-1960’s, the re is no line of consistent judicial  decisions disregardin g the de
fense treaty . There is  no sim ilarity  between the two s ituations.
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Moreover, as  Lee S. Kreindle r, Chairman, Aviation Law Section, American 
Trial  Law yers Association , t estified a t the Senate Committee  he ar ings : " It  should 
be pointed out  th at  the  Warsaw Convention is a ‘priva te law ’ tre aty  which only 
regu lates  rights  and  liab iliti es as between private individuals and corporations. 
It  does not involve rea l intere sts  of governments  as such. Whatev er reluctance 
there might  be to withdraw from a public law tre aty involving  the perfo rmance 
of governmental responsibiliti es, it  does not  apply to the Warsaw Convention 
wh ich  on ly re gula te s ri gh ts  be tw een pri vate  pe rs on s.” (H ea ri ngs a t 106. )

Thus, the re is a cri tical difference between the Warsaw Convention and  the 
Mutual Defense Treaty.  The la tte r is a “public” tre aty  involving the perform
ance of governmental duties . Even if, for the  sake of argum ent, the President  
has power to terminat e treati es involving  “priva te righ ts,” it  does not follow 
that  he has  power to revoke a tre aty  which involves fundam enta l policy for 
the country  on a ma tte r of vita l int ere st to all  the  people.

It  is true , 29 Senator s joined in sponsor ing a Sena te Resolution urging Pre si
dent Johnson to denounce the Warsaw Convention. The resolut ion was  int ro
duced several months af te r he had  given notice and ant icip ated that  the  notice 
might  be with draw n. It  is wrong to infer from this th at  the 29 Senators,  or a 
majority of the  Senate,  believed the Pre sident  possessed autho rity  to denounce 
the convention absent legislative action. In  fact , the very act of introducing  
or cosponsoring  the  legis lation wTas an affirmative action  which in the  normal 
process of legis lative activity  would resu lt, if successful,  in a gra nt of autho rity  
or ratif ication by the  Senate of Pre sident ial actio n as  required by the  Consti
tution. From this,  the  logical conclusion is th at  the  Sena tors sponso ring the 
resolu tion believed legis lative par ticipat ion  was necessary to fulfill the  deci
sion to denounce the  convent ion.

[Whereupon, a t 4 p.m. the subcommittee adjourned, to reconvene at 
the call of the Chair.]
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APP EN DI X 1
Statement by P resident J immy  Carter to the Nation, 

D ecember 15, 1978
I would like to read a joint communique which is being simu ltane ously is

sued in Peking at  thi s very moment by the  leaders of the  People’s Republ ic of 
China.

The  United  Sta tes  of America  and  the People’s Republic of China have  agreed  
to recognize each other and to establish  diplomatic  rela tions as of Janu ary 1, 
1979.

The United Sta tes  of America  recognizes the  Government of the  People’s 
Republic of China as the  sole legal Government of China. With in this context, 
the  people of the  United Sta tes will mainta in cul tura l, commercial, and  othe r 
unofficial rela tions with  the  people of Taiw an.

The United Sta tes  of America and the  People’s Republic of China reaffirm 
the princ iples  agreed on by the  two sides  in the  Shanghai Communique and 
emphasize  once again  th a t:

Both wish to reduce  the  danger of intern ational mil itar y conflict.
Neith er should seek hegemony in the  Asia-Pacific  region or in any  oth er re

gion of the  world  and each is opposed to effor ts by any oth er country  or group 
of countries to establish such hegemony.

Nei ther  is prepared to nego tiate  on behalf of any th ird  party  or to enter  
into agreements or und ers tandings with  the  other direc ted a t other states.

The Government of the  United Sta tes of America  acknowledges the  Chinese 
position th at  the re is but  one China and  Taiw an is pa rt of China.

Both believe th at  norm alization of Sino-American rela tions is not  only in 
the int ere st of the  Chinese and  American people but  also con tributes  to the 
cause of peace in Asia and the  world.

The United Sta tes  of America and the People’s Republic of China will exchange 
Ambassadors and  es tabl ish Embass ies on March 1,1979.

Yesterday, our  country  and the People’s Republic of China  reached thi s final 
historic  agreement.  On Jan ua ry  1, 1979, a  lit tle  more tha n 2 weeks from now, our 
two governments  will implement full norm alization of diplomatic  relat ions .

As a natio n of gifted people who comprise about one-fourth of the  tot al popu
latio n of the  Earth , China plays, already, an important role in world  affa irs, a 
role t ha t can only grow more impor tan t in the  years  ahead.

We do not under take this imp ortant  step  for  tra ns ien t tac tical or expedient 
reasons. In  recognizing the  People’s Republic of China, th at  it is the  single 
Government  of China, we are recognizing simple real ity.  But fa r more is involved 
in th is decision t han j us t t he recognit ion of a fact.

Before the  estrang ement  of recen t decades, the  American and the  Chinese 
people had a long history of friendship . We’ve al ready begun to rebuild some of  
those previous ties. Now our rapidly expa nding rela tionship  requ ires  the  kind 
of st ruc ture tha t only full diplomatic  rel ations will make possible.

The change th at  I ’m announcing tonight will be of gre at long-term benefit 
to the peoples of both our  coun try and China—and, I believe, to all the peoples 
of the  world. Norm aliza tion—and the  expanded commercia l and cultu ral  rel a
tions  that  it will bring—will con tribute to the well-being of our own natio n, to 
our own nat ional inte res t, and  it will also enhance the stab ility  of Asia. These 
more positive rela tions with China can benefically affect the  world in which we 
live and  the  world in which our children will live.

We have alread y begun to inform our  allie s and  other nations  and the Mem
bers of the Congress of the details of our intended action. But I wish also tonight 
to convey a special message to the  people of Taiwan —I have alre ady  communi
cate d with the  lead ers in Taiwan —with whom the American people have had 
and  will have  extens ive, close, and friendly  rela tions. This  is  imp ortant  between 
our two peoples.

As the United Sta tes  asserte d in the  Shanghai  communique of 1972, issued  on 
President  Nixon’s his toric visit,  we will co ntinue to  have an intere st in t he  peace- 
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ful resolution of the Taiwan issue. I have paid special attention  to insuring tha t 
normalization of relations between our country and the People’s Republic will 
not jeopardize the well-being of the people of Taiwan. The people of our country 
will maintain  our current commercial, cu ltural, trade, and other relations  with 
Taiwan through nongovernmental means. Many other  countries in the world are  
already successfully doing this.

These decisions and these actions open a new and important chapte r in our 
country’s history and also in world affairs.

To s trengthen and to expedite the benefits of this new relationship between 
China and the United States, I am pleased to announce th at Vice Premier Teng 
has accepted my invitation and will visit Washington at the end of Janua ry. 
His visit will give our governments the opportunity to consult with each other 
on global issues and to begin working together to enhance the cause of world 
peace.

These events are the final result of long and serious negotiations begun by 
President Nixon in 1972 and continued under the leadership of President Ford. 
The results  bear witness to the steady, determined, b ipartisan effort of our own 
country to build a world in which peace will be the goal and the responsibility 
of all nations.

The normalization of relations between the United States and China has no 
other purpose than th is : the advancement of peace. It  is in this spirit, at this 
season of peace, tha t I take special pride in sharing  this good news with you 
tonight.

U.S . STATEMENT

As of Janu ary 1, 1979, the United States of America recognizes the People’s 
Republic of China as the sole legal government of China. On the same date, the 
People’s Republic of China accords similar recognition to the United States of 
America. The United States thereby establishes diplomatic relations  with the 
People’s Republic of China.

On tha t same date, Janu ary 1, 1979, the United States of America will notify 
Taiwan tha t it is terminat ing diplomatic relations  and tha t the Mutual Defense 
Treaty  between the U.S. and the Republic of China is being terminated in accord
ance with the provisions of the Treaty. The United States also st ates  th at it will 
be withdrawing its remaining military personnel from Taiwan within four 
months.

In the future, the American people and the people of Taiwan will maintain 
commercial, cultural, and other relations  without official diplomatic relations.

The Administration will seek adjustm ents to our laws and regulations to 
permit the maintenance of commercial, cultural ,and other non-governmental 
relationships in the new circumstances tha t will exist afte r normalization.

The United States is confident tha t the people of Taiwan face a peaceful and 
prosperous future. The United States  continues to have an interest in the peace
ful resolution of the Taiwan issue and expects tha t the Taiwan issue will be 
settled peacefully by the Chinese themselves.

The United States believes tha t the establishment of diplomatic relations 
with the People’s Republic will contr ibute to the welfare of the American people, 
to the stability of Asia where the United States has major security and economic 
interest,  and to the peace of the entire world.



APP EN DI X 2
Letter to the P resident F rom Chairm an Clement  J . Zablocki and 

H on. Lester L. W olff

Congress of the United States,
Committee on I nternational Relations,

House of Representatives, 
Washington , D.C., December 19,1918.

> Hon. J immy Carter,
The President,
The White House, Washington , D.C.

Dear Mr. President : The implicat ions  of your December 15 announcem ent 
rega rding norm aliza tion of relatio ns with  the  People’s Republic of China  are  
more far- reac hing than any of us can comprehend at  this time. While some of 
us may have rese rva tion s regarding the timing , method and subs tance of your 
decision, our purpose in wri ting  now is not to take issue with  those  aspects  of  the  
question, important and serio us a s they might  be.

Rather , in the strongest possible terms , we wish to reg iste r our concern, dis
pleasure  an d dismay  over the cavalie r way in which thi s decision was conveyed to 
the  Congress. In partic ula r, we object to the fact that  the only info rmation 
availab le to the  Congress on this ma tter came from represe ntat ives  of the  media 
hours before  you briefed members of the Congress at  6:15 p.m. only two hours  
and  45 minutes before you were scheduled to make the public announcement .

In partic ula r, we object most to the  fac t that  the provis ions of Section 26 of 
the Intern ational Security Assistance Act of 1978, (P.L.  95-384),  which became 
law on September 26, 1978 were not complied with . As you know’, subsection (b) 
of Section 26 sta tes  that  “I t is the sense of the  Congress th at  the re should be 
prio r consulta tion betw’een the Congress and the  execut ive branch on any  pro
posed policy changes affect ing the  continuation  in force of the Mutual Defense 
Tre aty  of 1954.”

Mr. P residen t, we ha ve long believed th at  fo r consu ltatio n to be truly  meaning
ful and effective it  must  be timely  enough for  Congressional views to be taken  
into  considera tion.  Fu rth er,  wre have  repeated ly stressed th at  merely informing  
Congress of decisions alre ady  taken does not con stitute  adeq uate  consu ltation. 
Certa inly,  being informed of a decision of such consequence less than three hours  
before a public announcement cann ot in any way be const rued as consultat ion.

We have been pleased with  your  policy rega rding prior consulta tion with Con
gress to which you have comm itted your  Adm inist ration and which you have, 
with  few exceptions, prac ticed  up to now. Unfortunate ly, this step con trad icts  
th at  record.

As we have  indicated on several occasions, we are  prepared to suppor t your 
policies wherever and  whenever w’e are  able. To do so, however, we mus t know 
what those policies are  going to be in sufficient time to work out any problems 
th at  some, or all, of us may have, with  respect to a pa rti cu lar  decision.

In closing, we would like to point  out th at  w’e recognize that  diplomacy can
not always be conducted in public and  th at  the re may be a need for secrecy. 
Never theless  we feel th at  we are pat rio tic enough and responsib le enough to be 
consulted dur ing the  decision-making process ins tead of being confronted with  
a fa it accompli.

Mr. President, we would hope th at  you will accep t this  le tte r in the  spiri t in 
which it is wri tten . We w ant to supp ort you. To do thi s you m ust have  the  confi
dence in us tha t you expect u s to have in you.

* In closing, we wish to take thi s opportu nity  to wish you and yours a happy.
Merry C hristmas,  and the happies t of New Years.

With best wishes.
Sincerely yours,

Clement J. Zablocki, M.C. 
Lester L. Wolff, M.C.
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APPENDIX 3
L etter to H on . L est er  L . W ol ff  F rom F orm er P re side nt  N ix on

Richard Nixon,
La Casa P acifica.

Son Clemente, Calif., Fe brua ry 14 1979.
Hon. Lester L. Wolff,
Chairman, Subcommittee on Asian and Pacific Affairs,
House of Representat ives,  'Washington, D.C.

Dear Mr. Chairman : With regard  to your  let ter  of February  2, I mus t re
spect fully  decline your inv itat ion  to test ify before your subcommittee. I see no 
usefu l pu rpose to be served by my try ing  to second-guess President Ca rte r’s P.R.C. 
norm alization decision. Any one of us might have handled the  situat ion  differ
ently, but  now the decision has  been made we should look to the  fut ure  and not 
to the past .

With  reg ard  to the quest ions you raised in your let ter , Dr. Kiss inger and I 
had extensive  discussions  with  Chairman Mao and Premier Chou En-lai on the 
Taiw an issue  in 1972. We could not reach an agreement  and consequently sta ted  
our positions sepa rate ly in the  Shanghai  Communique. In th at  document the 
U.S. “reaffirmed” its support of a peaceful resolut ion of the  Taiw an issue. I 
consider that  to be an unequivocal moral commitment. In my view U.S. policies 
toward the  P.R.C. and Taiw an in the  fu tur e should be form ulat ed in a way to 
honor th at  commitment.

Normaliza tion of U.S. rela tions with  the P.R.C. is indispensable in fur the ring 
our goal of building a struc tur e of peace in Asia and the  world. But at  a time 
when U.S. cred ibili ty as a dependable ally and  friend is being questioned in a 
number or countr ies, it is also vita lly imp ortant that  the Taiwan  issue be han 
dled in a way which will rea ssure other nations—whether old frien ds, new 
friends, i>otential friends  or wavering friends—th at  it  is safe  to rely on America’s 
word a nd to be America’s friend.

Sincerely,
Richard Nixon.



AP PE ND IX  4
T ex t of M ut ua l D ef en se  T reat y B et w ee n  t ii e  U nit ed  S ta tes of  

A me rica  an d t h e  R ep ubl ic  of  C h in a

Signed at Wash ington  December 2, 1954; Ratif icatio n advised by the  Senate of 
the  United Sta tes of America Feb rua ry 9, 1955; Ratified  by the  President  
of the United  Sta tes of America February  11, 1955; Ratified by the Republic 
of China Feb ruary 15, 1955; Rati ficat ions exchanged at Taipe i March  3, 1955; 

» Procla imed by the Preside nt of the United Sta tes  of America April 1, 1955;
Ente red into  force March 3,1955
The Pa rties  to this  T reaty,
Reaflirming the ir fa ith  in the  purposes and princ iples of the  Ch art er of the

United Natio ns and the ir desire to live in peace with  all peoples a nd all  Govern
ments, and  desi ring  to strengthen  the fab ric  of peace in the  West Pacific Area, 

Recal ling with  mutual pride  the rela tion ship which brought their  two peoples 
together  in a common bond of sympathy and mutual  idea ls to fight side by side 
aga inst imperia list  aggression  during  the  la st war,

Desir ing to declare publicly and forma lly the ir sense of unity and t he ir common 
dete rmination  to defend themselves  again st ex ternal  arme d attack , so that  no 
potenti al aggressor could be u nder the  illusion th at  eith er of them stands alone 
in th e West Paci fic Area, and

Desir ing furth er  to strengthen  the ir present efforts  for collective defense for 
the preserva tion of peace and security pending the development  of a more com
prehensive system of regional security in the West Pacific Area,

Have agreed as follows :
ARTICLE I

The Pa rties  undertak e, as set for th in the Charter of the United  Nations , to 
settle any intern ational dispute in which they may be involved by peaceful means 
in such a  manner  th at  in ternat ional peace, security  and justice are not endangered 
and to ref rain in the ir inte rna tional  rela tions from the th reat  o r use of force in 
any manner incons isten t wi th th e purposes of the United Nations.

ARTICLE  II

In order more effectively to achieve  the  object ive of this Treaty , the  Parties 
sepa rately and join tly by self-help and mutual  aid  will mainta in and develop 
the ir individual and collective capac ity to res ist armed attack and communist 
subvers ive activities direc ted from withou t aga ins t the ir te rri toria l inte gri ty 
and polit ical stab lity.

ARTICLE  II I

The Pa rti es  und ertake  to strengthen  the ir free  ins titu tions and to cooperate  
with  each othe r in the development of economic progress  and social w’ell-being and 
to fu rth er  their  ind ividual and collective effor ts tow ards  these  ends.

ARTICLE  IV

' The Par ties, through the ir Foreign Min ister s or the ir deputies, will consul t
together from time to time  rega rding the  implementation  of this  Treaty.

art ic le  v
Each Pa rty  recognizes that  an armed att ack in the West Pacific Area directed  

aga inst the ter ritori es of eith er of the Pa rties  would be dangerous to its  own 
peace and safe ty and decla res that  it  would act  to meet the common d anger in 
accordance wi th its  consti tutiona l processes.

Any such armed att ack and all measures taken as a result  thereof shal l be 
immedia tely repo rted to the Secur ity Council of the  United  Nations. Such meas- 
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ures shall be terminated when the Security Council has taken the measures 
necessary to restore and maintain  international peace and security.

ARTICLE VI

For the purposes of Articles II and V, the  terms “terri tor ial” and “territ orie s” 
shall mean in respect of the Republic of China, Taiwan and the Pescadores ; and 
in respect of the United States of America, the island territories  in the West 
Pacific under its jurisdiction. The provisions of Articles II and V will be applica
ble to such other territories as may be determined by mutual agreement.

Article VII <
The Government of the Republic of China grants, and the Government of the  

United States of America accepts, the right to dispose such United States land, 
air  and sea forces in an about Taiwan and the Pescadores as may be required 
for thei r defense, as determined by mutual agreement. i

Article VIII
This Treaty  does not affect and shall not be interpreted as affecting in any 

way the rights  and obligations of the Parties  under the Charter of the United Na
tions or the responsibility of the United Nations for the maintenance of interna
tional peace and security.

Article IX

This Treaty shall be ratified by the United States of America and the Republic 
of China in accordance with thei r respective constitutional processes and will 
come into force when inst ruments  of ratification thereof have been exchanged by 
them a t Taipei.

Article X

This Treaty shall remain in force indefinitely. Eithe r Par ty may terminate it 
one year after notice has been given to the other Party.

Exchange of Notes

Department of State,
Washington, D.C., December JO, J954-

His Excellency George K. C. Yeii,
Minister of Foreign Affairs of the Republic o f China.

Excellency : I have the honor to refer to recent conversations between repre
sentatives of our two Governments and to confirm the understanding reached as 
a result of those conversations, as follows :

The Republic of China effectively controls both the terri tory  described in 
Article VI of the Treaty of Mutual Defense between the Republic of China and 
the the United S tates of America signed on December 2, 1954, at  Washington and 
other territo ry. It possesses with respect to all terri tory  now and hereafter  under 
its control the inherent right of self-defense. In view of the obligations of the two 
Part ies under the said Treaty, and of the  fact tha t the use of force from either 
of these areas by either of the Parti es affects the other, it is agreed tha t such 
use of force will be a matter of joint agreement, subject to action of an emer
gency charac ter which is clearly an exercise of the inherent right of self-defense.
Military elements which are a product of joint effort and contribution by the two 
Part ies will not be removed from the terri torie s described in Article VI to a 
degree which would substantially diminish the defensibility of such territories 
without mutual  agreement. I

Accept, Excellency, the assurances of my highest consideration.
/s / John Foster Dulles,

Secretary of Sta te of the United States  of America.

His Excellency J ohn F oster Dulles,
Secretary of Sta te of the United States of America.

Excellency : I have the honor to acknowledge the receipt of Your Excellency’s
Note of today’s date, which reads as follows:



“I have the  honor  to ref er to recent conv ersa tions between  rep resent a
tives of  our  two Governments a nd to confirm the  und ers tandings reached a s a 
resu lt of those conversations, a s fol low s:

“The  Republic of China effectively cont rols both the  t erritory described in 
Article VI of the  Tre aty  of Mutual Defense between the  Republ ic of China 
and the United Sta tes  of America signed on December 2, 1954, at  Wash
ington and oth er ter rito ry.  It  possesses with  respect  to a ll ter ritory now a nd 
herea fte r under its  contro l the  Inherent right of self-defense. In view of the 
obligations  of the  two Pa rties  u nder the  said  Trea ty and of the  fa ct th at  th e 
use of force  from either of these areas by eith er of the  Pa rti es  affects the 
other, it is agreed that  such use of force will be a ma tte r of joint  ag reemen t, 
subject to actio n of an emergency chara cte r which is clea rly an exerc ise of 
the inherent rig ht of self-defense. Mil itary  elements which are  a product of 
joint effort  and contribu tion by the  two Par tie s w ill not be removed f rom the  
ter ritor ies  described in Artic le VI to a degree which would sub stantially  
diminish the defen sibil ity of such ter ritor ies  withou t mutual agre ement.”

I have  the  honor to confirm, on behalf of my Government, the  und ers tanding 
set f orth  in Your Excellency’s Note unde r reply.

I ava il myself  of thi s opportunity to convey to Your Excellency the  assurance 
of my highest cons iderat ion.

George K. C. Yeu ,
Minister  for  Foreign  Affairs  of the Republic o f China.



AP PE ND IX  5

T ex t of t h e  T a iw a n  L egis la tio n  A do pted  by  t h e  C on gre ss , an d 
S ig ned  I nto  L aw  by  P r esi d en t  C ar te r on  A tr il  10 , 19 79

T a iw a n  R el ati ons A ct 
[Public Law 96-8, Apr. 10, 1979, 93 Stat.  14]

An Act To he lp maintain  peace, security, and stab ility  in the Western Pacific and ’
to promote the foreign policy of the United States by au thor izing the continua
tion of commercial, cultural, and other rela tions between the  people of the 
United States and the jieople on Taiwan, and for othe r purposes.
Be it enacted by the Senate and House of Representatives of the United Sta tes 

of Am erica in Congress assembled,

SHO RT TITLE

Section 1. This  Act may be cited as the  ‘‘Taiw an Relat ions Act”.

FIND IN GS  AN D DECLARATION OF POLICY

Sec. 2. (a ) The Pres iden t having term inated governmental rela tions between 
the United Sta tes  and the governing autho riti es on Taiw an recognized by the 
United Sta tes  as the Republic of China prio r to Jan uary 1, 1979, the Congress 
finds that  the  enac tment of th is Act is necessary—

(1) to help maintain  peace, secur ity, und stab ility  in the Western Pacific ; 
and

(2) to promote the foreign policy of the United Sta tes by author izing the 
cont inua tion of commercial, cul tura l, and other rela tions between the people 
of the  United States and the people on Ta iwan.

(b) It  is  the  policy of the United States—
(1) to preserve and promote extensive, close, and  friendly commercial, 

cul tura l, and other rela tions between the people of the United Sta tes and  the 
people on Taiwan, as well a s the people on the  China main land  and all  o ther 
peoples o f the Western Pacific a re a ;

(2) to decla re that  peace and stabil ity  in the are a are  in the  political, 
secur ity, and economic interests of the United States, and are ma tters of 
intern ational con cern;

(3) to make clea r that  the United States decision to establish diplomatic 
rela tions with the  People’s Republic of China res ts upon the expectation that  . 
the futur e of Taiwan will be determined by peaceful me ans;

(4) to consider any effort to determ ine the fut ure  of T aiwa n by other than 
peaceful means, including by boycotts or embargoes, a thr ea t to the  peace 
and security of the  W estern  Pacific are a and of grave concern to the  United 
S ta te s;

(5) to provide  Taiwan with arm s of a defensive charac ter ; and
(6 ) to mainta in the  capac ity of the United States to resist anv reso rt to .

force or other forms of coercion that  would jeopardize the security or the
social or economic system, of the  jieople on Taiwan.

(c) Nothing contained in thi s Act shal l contravene the  inte res t of the  United 
Sta tes in human rights, especia lly with respect to the human righ ts of all the 
approximately  eighteen million inh abitants  of Taiwan. The preserva tion and en
hancement of the  human rights  of all the people on Ta iwan  a re hereby reaffirmed 
as objectives of the United S tates .
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IMPLEMENTATION OF UNITED STATES POLICY WIT H REGARD TO TAIW AN

Sec. 3. (i ) In furtherance of the policy set forth in section 2 of this Act, the 
United States will make available to Taiwan such defense article s and defense 
services in such quantity as may be necessary to enable Taiwan to maintain a 
sufficient self-defense capability.

(b) The President and the Congress shall determine the natu re and quantity  
of such defense articles  and services based solely upon the ir judgment of the needs 
of Taiwan, in accordance with procedures established by law. Such determination 
of Taiwan's defense needs shall include review by United States military  author
ities in connection with recommendation to the President and the Congress.

•  (c) The President is directed to inform the Congress promptly of any thre at
to the security or the social or economic system of the jjeople on Taiwan and any 
danger to the Interests of the United States arising therefrom. The President and 
the Congress shall determine, in accordance with constitutional processes, appro- 
priate  action by the United Sta tes to any such danger.

APPICATION OF LAWS ; INTERNATIONAL AGREEMENTS

Sec. 4. (a) The absence of diplomatic relations or recognition shall not affect 
the application of the laws of the United States  with respect to Taiwan, and the 
laws of the United States shall apply with respect to Taiwan in the manner 
tha t the laws of the United States  applied with respect to Taiwan prior to 
January 1, 1979.

(b) The application of subsection (a) of this section shall include, but shall 
not be limited to, the  following:

(1) Whenever the laws of the United States refer or relate  to foreign 
countries, nations, states, governments, or similar entities, such terms shall 
include and such laws shall apply with respect to Taiwan.

(2) Whenever authorized by or pursuant to the laws of the United S tates 
to conduct or carry out programs, transactions, or other relations with 
respect to foreign countries, nations, states, governments, or similar en
tities, the President or any agency of the United States Government is 
authorized to conduct and carry  out, in accordance with section 0 of this 
Act, such programs transactions , and other relations with re se ct  to Taiwan 
(including, but not limited to, the performance of services for the United 
States  through contracts with commercial entities  on Taiwan), in accord
ance with the  applicable laws of the  United States.

(3) (A) The absence of diplomatic relations and recognition with respect 
to Taiwan shall not abrogate, infringe, modify, deny, or otherwise af
fect in any way any rights or obligations (including but not limited to 
those involving contracts, debts, or property interests of any kind) under 
the laws of the United States heretofore or herea fter acquired by or with 
respect to Taiwan.

(B) Fcr  all purposes under the laws of the United States, including actions 
in any court in the United States, recognition of the People’s Republic of 
China shall not affect in any way the ownership of or other rights or in terests  
in properties, tangible and intangible, and other things of value, owned or 
held on or prior to December 31, 1978, or thereafter acquired or earned by 
the governing author ities on Taiwan.

(4) Whenever the application of the laws of the United States depends 
upon the law tha t is or  was applicable on Taiwan or compliance therewith, 
the law applied by the people on Taiwan shall be considered the applicable 
law for that  purpose.

(5) Nothing in this Act, nor the facts  of the President ’s action in extending
V diplomatic recognition to the People’s Republic of China, the absence of diplo

matic relation between the people on Taiwan and the United States, or the 
lack of recognition by the United States, and attendan t circumstances thereto, 
shall be construed in any admin istrative or judicial proceeding as a basis 
for any United States Government agency, commission, or department to

* make a finding of fact or determination of law, under the Atomic Energy
Act of 1954 and the Nuclear Non-Proliferation Act of 1978, to deny an export 
license application or to revoke an existing export license for nuclear exports 
to Taiwan.

(6) For  purposes of the Immigration and Nationality Act, Taiwan may 
be trea ted in the manner specified in the first sentence of section 202(b) 
of th at  Act.



(7) Tilt capacity of Taiwan to sue and be sued in courts in the United 
States, in accordance with the laws of the United States, shall not be abro
gated, infringed, modified, denied, or otherwise affected in any way by the  
absence of diplomatic re lations or recognition.

(8) No requirement, whether expressed or implied, under the laws of the 
United States with respect to maintenance of diplomatic relations or recog
nition shall be applicable with respect to Taiwan.

(c) For all purposes, including actions in any court in the United States, the 
Congress approves the continuation in force of all treat ies and other interna
tional agreements, including multilate ral conventions, entered in to by the United 
States  and the governing authorities on Taiwan recognized by the  United States 
as the Republic of China prior to Janua ry 1, 1979, and in force between them on 
December 31, 1978, unless and until terminated in accordance with law.

(d) Nothing in this Act may be construed as  a basis for supporting the exclu
sion or expulsion of Taiwan from continued membership in any international 
financial institution or any other international organization.

OVER SEAS PRIVATE IN VE ST MEN T CORPORATION

Sec. 5. (a) During the three-year period beginning on the date of enactment 
of this Act, the $1,000 per capita income restriction in clause (2) of the second 
undesignated paragraph of section 231 of the Foreign Assistance Act of 1901 shall 
not rest rict  the activities  of the Overseas Priva te Investment Corporation in 
determining whether to provide any insurance, reinsurance, loans, or guaranties 
with respect to investment projec ts on Taiwan.

(b) Except as provided in subsection (a) of th is section, in issuing insurance, 
reinsurance, loans, or guaran ties with respect to investment projects on Taiwan, 
the Overseas Private Insurance Corporation shall apply the same crite ria as 
those applicable in other pa rts of the world.

THE AM ER ICA N IN ST IT UTE OF TA IW AN

Sec. 6. (a) Programs, transactions, and other relations conducted or carried 
out by the President or any agency of the United States Government with re
spect to Taiwan shall, in the manner and to the extent directed by the Presi
dent, be conducted and carried out by or through—

(1) The American Inst itute in Taiwan, a nonprofit corporation incorpo
rated under the laws of the Distric t of Columbia, or (2) such comparable 
successor nongovernmental entity as the President may designate, 

(hereafter in this Act referred to as “the Inst itute” ).
(b) Whenever the President or any agency of the United States Government 

is authorized or required by or pursuant to the laws of the United States to 
enter  into, perform, enforce, or have in force an agreement or transaction  rela
tive to Taiwan, such agreement or transact ion shall be entered into, performed, 
and enforced, in the manner and to the extent directed by the President, by or 
through the Institute .

(c) To the extent tha t any law, rule, regulation, or ordinance of the District  
of Columbia, or any State  or political subdivision thereof in which the Insti tute 
is incorporated or doing business, impedes or otherwise interfe res with the 
performance of the functions of the Inst itute  pursuant to this Act, such law, 
rule, regulations, or ordinance shall be deemed to be preempted by this Act.

SERV ICES BY TH E IN ST IT UTE TO UN ITED  STATES  CITIZE NS  ON TA IW AN

Sec. 7. (a) The Inst itute  may authorize any of its employees on Taiwan—
(1) to adminis ter to or take from any person an oath, affirmation, affi

davit, or deposition, and to perform any notarial act which any notary pub
lic is required or authorized by law to perform within the United S tates;

(2) To act  as provisional conservator of the personal estates of deceased 
United States citizens ; and

(3) to assist and protect the interests of United States persons by per
forming other  acts such as are authorized to be performed outside the United 
States for consular purposes by such laws of the United S tates as the P resi
dent may specify.

(b) Acts performed by authorized employees of the Inst itute under this sec
tion shall be valid, and of like force and effect within the United States, as if 
performed by any other  person authorized under the laws of the United States 
to perform such acts.
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TAX EXEMPT STATUS OF THE INST ITUTE

Sec. 8. (a)  The Institute , its property, and its income are exempt from all taxa 
tion now or herea fter imposed by the United States (except to the extent that  
section 11(a) (3)  of this Act requires the imposition of taxes imposed under 
chapter 21 of the Internal  Revenue Code of 1954, relating to the Federal Insu r
ance Contributions Act) or by any stat e or local taxing authority of the United 
States.

(b) For purposes of the Internal  Revenue Code of 1954, the Inst itute shall be 
treated as an organization described in sections 170(b) (1) (A), 170(c), 2055(a), 
2106(a) (2) (A) , 2522(a), and 2522(b).

FURN ISH ING PROPERTY ANO SERVICES TO AND OBTAINING SERVICES FROM THE  
INS TIT UTE

Sec. 9. (a)  Any agency of the United States Government is authorized to sell, 
loan, or lease property (including interests therein) to, and to perform adminis- 
trat ive and technical support functions and services for the operations of, the 
Inst itute upon such terms and conditions as the President may direct. Reim
bursements to agencies under this subsection shall be credited to the curren t 
applicable appropriat ion of the agency concerned.

(b) Any agency of the  United States Government is authorized to acquire and 
accept services from the Inst itute upon such terms and conditions as  the Presi
dent may direct. Whenever the President determines it to be in furtherance of 
the purposes of this Act, the procurement of services by such agencies from 
the Inst itute may be effected without regard to such laws of the United States 
normally applicable to the acquisition of services by such agencies as  the Presi 
dent may specify by Executive order.

(c) Any agency of the United States Government making funds available to 
the Inst itute in accordance with this Act shall make arrangements with the In
stitu te for the Comptroller General of the United States to have access to the 
books and records of the Inst itute and the opportunity to audit  the operations 
of the Institute.

TAIWAN  INSTRUMEN TALITY

Sec. 10. (a) Whenever the President or any agency of the United States 
Government is authorized or required by or pursuant to the laws of the United 
States to render or provide to or to receive or accept from Taiwan, any perform
ance, communication, assurance, undertaking, or other action, such action shall, 
in the manner and to the extent  directed by the President, be rendered or provided 
to, or received or accepted from, an instrumenta lity established by Taiwan 
which the President determines has the necessary authority under the laws 
applied by the people on Taiwan to provide assurances and take other  actions 
on behalf of Taiwan in accordance with th is Act.

(b) The President  is requested to extend to the instrumentality established by 
Taiwan the same number of offices and complement of personnel as were previ
ously operated in the United States by the governing autho rities  on Taiwan 
recognized as the Republic of China prior to January 1, 1979.

(c) Upon the granting by Taiwan of comparable privileges and immunities 
with respect to the Ins titu te and its appropriate  personnel, the President is 
authorized to extend with respect to the Taiwan instrum entality  and its appro
priate personnel, such privileges and immunities (subject to appropriate condi
tions and obligations) as may be necessary for the effective performance of thei r 
functions.

SEPARATION OF GOVERNMENT PERSONNEL FOR EMPLOYMENT WITH THE  INSTITUTE

Sec. 11. (a )(1)  Under such terms and conditions as the President may direct, 
any agency of the United States Government may separate  from Government 
service for a specified period any officer or employee of tha t agency who accepts 
employment with the Insti tute.

(2) An officer or employee separated  by an agency under paragraph (1) of 
this subsection for employment with the Inst itute shall be entitled upon termina
tion of such employment to reemplovment or reinstatement with such agency (or 
a successor agency) in an appropriate position with the atten dant  rights, privi
leges, and benefits with the officer or employee would have had or acquired had
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he or she not been so sepa rated , subjec t to such time period and othe r conditions
as the President may prescribe.

(3) An officer or  employee enti tled to reemployment or reinstateme nt rights  
unde r paragraph  (2) of this  subsection shall, while continuously employed by 
the Ins titute  with no break in cont inuity of service, continue to par ticipate in 
any benefit program in which such officer or employee was par ticipat ing  prio r 
to employment by the Ins titu te, including programs for compensation for job- 
related death,  injury, or illness ; program s for hea lth and life insu rance;  pro
grams for annual,  sick, and other sta tutory  lea ve ; and programs for retir eme nt 
under any system establ ished by the laws of the United State s; except that  
employment with the Ins titute  shall be the basis  for par ticipation in such pro-
grams only to the exten t that  employee deductions and employer contributions, W
as required, in payment for such par ticipation  for the period of employment 
with  the Inst itute , are  currently deiiosited in the program’s or system’s fund or 
dei>ository. Death or retir ement of any such officer or employee during approved 
service with the Ins titute  and prio r to reemployment or reinstateme nt shal l be 
considered a death in or retirement from Government service for purposes of any “
employee or survivor benefits acquired by reason of service with  an agency of 
the United States Government.

(4) Any officer or employee of an agency of the United States Government 
who en tered into service with the  Ins titute  on approved leave of absence without 
pay prio r to the enactment of this  Act shall receive the  benefits of this section 
for the period of such service.

(b) Any agency of the United States Government employing alien personnel 
on Taiwan may transf er such personnel, with accrued  allowances, benefits, and 
rights , to the Ins titute  without a break in service for puri>oses of retir eme nt 
and othe r benefits, including continued par ticipation  in any system establ ished 
by the  laws of the United Sta tes for the reti rement of employees in which the 
alien was part icipa ting p rior to the  t ran sfe r to the Ins titu te,  except tha t employ
ment with the Ins titute  shall be creditable for retir eme nt purposes only to the 
extent tha t employee deductions and employer contr ibutions, as required , in 
payment for such part icipa tion for the period of employment with  the Ins titu te, 
are cu rren tly deposited in the sys tem’s fund or depository.

(c) Employees of the Ins titu te shall not be employees of the United States 
and, in representing the Ins titu te, shall be exempt from section 207 of titl e 18,
United States Code.

(d) (1) For purposes of sections 911 and 913 of the Intern al Revenue Code 
of 1954, amounts paid by the Ins titute  to its employees shall  not be trea ted as 
earned income. Amounts received by employees of the Ins titute  shall not be 
Included in gross income, and shall  be exempt from taxatio n, to the extent that  
they are  equivalent to amounts received by civilian officers and employees of the 
Government of the United Sta tes as allowances  and benefits which are  exempt 
from taxa tion  under section 912 of such Code.

(2) Except to the exten t required by subsection (a)  (3) of this  section, service 
performed in the employ of the Ins titute  shall not constitute employment for 
purposes of chapter 21 of such Code and title  II of the Social Security Act.

REPORTING REQUIREMENT

Sec. 12. (a)  The Secretary of Sta te shall transm it to the Congress the  tex t 
or any agreement to which the Ins titute  is a party. However, any such agre e
ment the immediate nublic disclosure of wh’ h would, in the opinion of the 
President , be prejudicia l to the national  security  of the United States shall not 
lie so transmitted  to the Congress but shall be t ransmitte d to the Committee on 
for eig n Relations of the Senate and the  Committee on Foreign Affairs of the  <
House of Representatives unde r an app ropriate injunction  of secrecy to lie *
removed onlj- upon due  notice from the President.

(b) For purpoaes of subsection (a ),  the term “agreement" includes—
(1) any agreement entered into between the Insti tut e and the governing

author ities on Taiwan or the inst rumenta lity establ ished by Taiwan : and <
(2) any agreem ent entered into between the  Insti tut e and an agency of 

the United States Government.
(c) Agreements and tran sactions made or to be made by or  through the Inst i

tute shall be subject to the same congressional notification, review, and approval  
requirements and procedures as if such agreements  and transactio ns were made
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by or through the agency of the United States Government on behalf of which 
the Ins titu te is acting.

(d) During the two-year period beginning on the effective date of this Act, 
the Secretary of State  shall transmi t to the Speaker of the House of Repre
sentatives and the Committee on Foreign Relations of the Senate, every six 
months, a report describing and reviewing economic re lations  between the United 
States and Taiwan, noting any interfe rence wi th normal commercial relations.

RULES AND REGULATIONS

Sec. 13. The President is authorized to prescribe such rules and regulations 
W as he may deem appropriate  to carry out  the purposes of this Act. During the

three-year period beginning on the effective date  of this Act, such rules and 
regulations shall be transmitted  promptly to the Speaker of the House of Repre
sentatives and to the Committee on Foreign Relations of the Senate. Such ac tion 
shall not, however, relieve the Ins titute  of the responsibilities placed upon it 

1 by this Act.
CONGRESSIONAL OVERSIGHT

Sec. 14. (a)  The Committee on Foreign Affairs of the House of Representa
tives, the Committee on Foreign Relations of the Senate, and other appropriate 
committees of the Congress shall monitor—

(1) the implementation of the provisions of this  Act;
(2) the operation and procedures of the Insti tut e;
(3) the legal and technical aspects of the  continuing relationship between 

the United States and Taiw an; and
(4) the implementation of the policies of the United States  concerning 

security and cooperation in East Asia.
(b) Such committees shall report, as appropriate,  to thei r respective Houses 

on the resul ts of thei r monitoring.
DEF INIT IONS

Sec. 15. For purposes of this  Act—
(1) the term “laws of the United States” includes any statu te, rule, regu

lation, ordinance, order, or judicial rule  of decision of the United States  or 
any political subdivision the reo f; and

(2) the term “Taiwan” includes, as the context may require, the islands 
of Taiwan and the Pescadores, the people on those islands, corporations and 
other entiti es and associations created or organized under the laws applied 
on those islands, and the governing authoriti es on Taiwan recognized by 
the United States as the Republic of China prior to January 1, 1979, and 
any successor governing authorities (including political subdivisions, agen
cies, and instrumentalitie s thereof).

AUTHORIZATION OF APPROPRIATIONS

Sec. 16. In addition to funds otherwise availab le to carry out the provisions 
of this Act, there are authorized to be appropriated to the Secretary  of Sta te 
for the fiscal year 1980 such funds as may be necessary to carry  out such pro
visions. Such funds are  authorized to remain available  unti l expended.

SEVERABILITY OF PROVISIONS

Sec. 17. If any provision of this Act o r the application thereof  to any person 
J or c ircumstance is held invalid, the remainder of the Act and the application  of

such provision to any other person or c ircumstance shall not be affected thereby.
EFFECTIVE DATE

t  Sec. 18. This Act shall be effective as  of January 1, 1979.
Approved April 10, 1979. o
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